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“

A DOCTOR HAS A DUTY to warn a patient of a material risk inherent in a proposed treatment;

a risk is material if, in the circumstances of the particular case, a reasonable person in the
patient's position, if warned of the risk would be likely to attach significance to it, or if the medical practitioner is or should reasonably be aware that the particular patient, if warned of the
risk, would be likely to attach significance to it.

”

T

hat was the essence of a High Court judgement, handed down on November 19, 1992,
which irrevocably altered medical practice in Australia. The High Court dismissed an
Appeal brought by a Sydney ophthalmologist against an award made against him by a patient
blinded by sympathetic ophthalmia occurring in the opposite eye to the one treated. The details
of the case are now unimportant, but ultimately the patient succeeded on only one item of negligence, that is, failure to warn of a risk which was stated to occur in one in 14,000 cases. Until
now, both for treatment and for the consent process, the courts in Australia followed a 1957
English House of Lords precedent, generally accepting the "reasonable doctor" standard. In that
tradition, whilst the court would specify that a doctor did have a duty of care to his or her
patient, the content of that duty of care would be determined by reference to current accepted
medical practice. Thus the law would turn to medicine to inform it what a "reasonable doctor"
in the position of the doctor treating that patient would have done. In 1983, Chief Justice King,
in a South Australian case, did signal a differing view when he said:
"The ultimate question, however, is not whether the defendant's conduct accords with the
practices of his profession or some part of it, but whether it conforms to the standard of reasonable care demanded by the law. That is a question for the court, and the duty of deciding it
cannot be delegated to any profession or group in the community."
In the Rogers v. Whitaker Australian High Court judgement, the Justices spoke about the
patient's paramount "right of self determination". They preferred this term to the "oft used and
somewhat amorphous phrase ('informed consent')".
The High Court decision continued:
"King C J considered that the amount of information or advice which a careful and responsible
doctor would disclose depended upon a complex of factors:
•
•
•
•
•

the nature of the matter to be disclosed;
the nature of the treatment;
the desire of the patient for information;
the temperament and health of the patient;
and the general surrounding circumstances."
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The High Court acknowledged that it could not stand in the shoes of the doctor in determining
technical issues of medical care, but it could stand in the shoes of the patient, and decide how
much information should have been conveyed to the patient to preserve the patient’s rights of
self determination. Thus, the High Court said that when considering the need to inform of any
particular risk, there are two separate tests:
1. Whether a reasonable person in the patient's position would be likely to attach significance
to the risk; and
2. Whether the medical practitioner is or should be reasonably aware that the particular patient
would be likely to attach significance to that risk.
Immediately we are in a quandary. Are these two tests to be applied together or
alternatively? There is, of course, a major difference.
The first test is a general test. That is, if you say that a reasonable person would be likely to
attach significance to the risk, then you are saying that the risk should be drawn to the attention
of every patient.
If the second test could be applied in the alternative, then you would be entitled to make a
decision based on an assessment of the individual patient's needs or wishes for information.
However, the only logical conclusion is that the tests are additive, not alternative. Indeed,
there are three tests to be satisfied whenever doctors advise patients:
1. The reasonable patient test — the information which any reasonable person in the position
of the patient would think relevant to his or her decision-making.
2. The reasonable doctor test — the additional information which any doctor would know, or
should know, would additionally be relevant to this particular patient (for example, stressing
the sedative side effects of some medications if the patient is a taxi or truck driver, or whose
work involves using dangerous machinery).
3. The individual patient test — any other information requested by the patient (and the patient
should be offered the opportunity to seek any other information by being asked questions
such as “Is there anything you don’t understand?” or “Is there anything else you’d like to
know?”
RECORD KEEPING
It is now absolutely essential that you record in great detail the content and process of
"informed consent". There is now absolutely no question that it is your responsibility – not the
hospital's, not the nursing staff's, not your registrar’s, not anyone else's responsibility.
If you recommend any therapeutic intervention (which includes any diagnostic procedure
and any treatment whether medical or surgical), then the burden is on you to provide the
information required for the patient to be truly informed, and to be able to make his or her own
decision as to whether or not to accept your advice.
It would now be unthinkable for a surgeon to perform an operative procedure and not create
a detailed written record describing what was found and what was done. Similarly, it would be
unthinkable to take a hypertensive patient’s blood pressure and not record the result in the
clinical record. Exactly the same form of detailed record is required of information conveyed to
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the patient. It is not enough simply to give a printed handout, because this does not satisfy the
latter two tests; that is, it does not demonstrate whether or not you were aware or had assessed
whether that particular patient would be likely to attach significance to any of the risks mentioned, and does not indicate whether or not the patient was offered the opportunity to ask his
or her own questions.
In the same way that you record the history and the findings on examination, you must
record the content of the process of consent.
THERAPEUTIC PRIVILEGE
The High Court Justices did say, in talking about the duty to warn, that "this duty is subject
to the therapeutic privilege". Gaudron J in a separate addition to the judgement said: "I see no
basis for any exception or therapeutic privilege which is not based in medical emergency or in
considerations of the patient's ability to receive, understand, or properly evaluate the
significance of the information that would ordinarily be required with respect to his or her
condition or the treatment proposed."
She is saying that a broader form of "therapeutic privilege" is now denied. When the matter
is not an emergency, you can no longer advance the argument that you did not believe that it
was in the patient's best medical interests to burden him or her with a particular piece of
information.
There was a case in America where a surgeon, in recommending elective laparoscopic
cholecystectomy for biliary dyspepsia, obeyed what is said to be the "doctrine of informed consent" in the U.S., and warned the patient of every conceivable risk. On the basis of that
information, the patient decided not to proceed with the surgery. The patient subsequently
developed acute cholecystitis and required an open cholecystectomy. This obviously was a more
painful and expensive procedure, involving a longer stay in hospital. The patient subsequently
sued the surgeon for over-burdening her with information that caused her to be unnecessarily
deterred from what was clearly necessary surgery!
Gaudron J made the point that the duty to disclose or to warn of all material risks was a
minimum standard, not a maximum standard. She wrote:
"A patient may have special needs or concerns which, if known to the doctor, will indicate
that special or additional information is required. In a case of that kind, the information to be
provided will depend on the individual patient concerned." This underscores the "individual
patient test".
Very importantly though, she underlined the basic duty to disclose by saying: "In other cases,
where, for example, no specific enquiry is made, their duty is to provide the information that
would reasonably be required by a person in the position of the patient."
COSTS
I wonder if the High Court appreciated the cost and resource implications of their decision.
One orthopaedic surgeon commented after reading the judgement that, in his public
outpatient clinic, 100 patients are seen by four orthopaedic surgeons in one afternoon. If the
law required disclosure of all material risks to all 100 of those patients, then the four
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orthopaedic surgeons would simply not be able to see that number of patients in one afternoon.
Either a much larger number of orthopaedic surgeons would be needed in that orthopaedic
clinic to handle 100 patients in one afternoon, or the number of patients booked into the clinic
would have to be dramatically reduced, thereby blowing out waiting lists and times. However,
as a result of the judgement, I still most strongly recommend that the vast majority of
procedural specialists have at least two consultations with the patient prior to a procedure being
performed. General practitioners prescribing relatively simple treatments should now provide a
lot more information on each and every occasion that medications are prescribed.
Even if the patient says to you, "Don't bother explaining all that Doc, I trust you", suggesting that he or she wants to waive his or her right to full information, I still draw your attention
to the comments of Gaudron J (quoted on the previous page) relating to circumstances "where
no specific enquiry is made". You will note the duty is still "to provide the information that
would reasonably be required by a person in the position of a patient". Thus it could be argued,
"How can patients know that they don't need to know unless they know?"
How much of a gambler are you?
Some might say that this High Court decision only becomes "relevant" if a patient brings an
action, and that most patients don't sue, even when something has gone wrong. Are you
prepared to take a punt on either your skill or your luck and say: "This particular risk is so rare,
and I am so good at what I do, and get on so well with my patients, that I don't need to warn
the patient about it because it won't happen!"

This is an updated version of Dr Nisselle’s article “High Court Judgement on Informed
Consent” which first appeared in Aegis, the newsletter of the Medical Indemnity Protection
Society, December 1992.
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HIGH COURT OF AUSTRALIA
ROGERS v. WHITAKER (1992)
175 CLR 479 F.C. 92/045

Mason C.J.
Brennan, Dawson, Toohey, Gaudron and McHugh JJ
Christopher Rogers – Appellant
and
Maree Lynette Whitaker – Respondent
ORDER
Appeal dismissed with costs
Hrng Canberra, 1992, April 28, November 19
Date: 19:11:1992
Representation:
Solicitors for the Appellant: Blake Dawson Waldron
Solicitors for the Respondent: Henry Davis York
Notice: This copy of the Court's Reasons for Judgment is subject to formal revision prior to
publication in the Commonwealth Law Reports.
Mason C.J., Brennan, Dawson, Toohey and McHugh JJ.
1.

The appellant, Christopher Rogers, is an ophthalmic surgeon. The respondent, Maree
Lynette Whitaker, was a patient of the appellant who became almost totally blind after
he had conducted surgery upon her right eye. The respondent commenced proceedings
against the appellant for negligence in the Supreme Court of New South Wales and
obtained judgment in the amount of $808,564.38. After an unsuccessful appeal to the
Court of Appeal of New South Wales [(1) (1991) 23 NSWLR 600], the appellant now
appeals to this Court.

2.

There is no question that the appellant conducted the operation with the required skill
and care. The basis upon which the trial judge, Campbell J., found the appellant liable

5

The Case of
Rogers v. Whitaker

was that he had failed to warn the respondent that, as a result of surgery on her right
eye, she might develop a condition known as sympathetic ophthalmia in her left eye. The
development of this condition after the operation and the consequent loss of sight in her
left eye were particularly devastating for the respondent as she had been almost totally
blind in her right eye since a penetrating injury to it at the age of nine. Despite this early
misfortune, she had continued to lead a substantially normal life, completing her schooling, entering the workforce, marrying and raising a family. In 1983, nearly forty years
after the initial injury to her right eye and in preparation for a return to the paid workforce after a three-year period during which she had looked after her injured son, the
respondent decided to have an eye examination. Her general practitioner referred her to
Dr Cohen, an ophthalmic surgeon, who prescribed reading glasses and referred her to the
appellant for possible surgery on her right eye.
3.

The respondent did not follow-up the referral until 22 May 1984 when she was examined by the appellant for the first time. The appellant advised her that an operation on
the right eye would not only improve its appearance, by removing scar tissue, but would
probably restore significant sight to that eye. At a second consultation approximately
three weeks later, the respondent agreed to submit to surgery. The surgical procedure was
carried out on 1 August 1984. After the operation, it appeared that there had been no
improvement in the right eye but, more importantly, the respondent developed inflammation in the left eye as an element of sympathetic ophthalmia. Evidence at the trial was
that this condition occurred once in approximately 14,000 such procedures, although
there was also evidence that the chance of occurrence was slightly greater when, as here,
there had been an earlier penetrating injury to the eye operated upon. The condition does
not always lead to loss of vision but, in this case, the respondent ultimately lost all sight
in the left eye. As the sight in her right eye had not been restored in any degree by the
surgery, the respondent was thus almost totally blind.

4.

In the proceedings commenced by the respondent, numerous heads of negligence were
alleged. Campbell J. rejected all save the allegation that the appellant’s failure to warn of
the risk of sympathetic ophthalmia was negligent and resulted in the respondent’s
condition. While his Honour was not satisfied that proper medical practice required that
the appellant warn the respondent of the risk of sympathetic ophthalmia if she expressed
no desire for information, he concluded that a warning was necessary in the light of her
desire for such relevant information. The Court of Appeal (Mahoney, Priestley and
Handley JJ.A.) dismissed all grounds of the appellant’s appeal from the judgment of
$808,564.38 on both liability and damages; the Court also dismissed a cross-appeal by
the respondent on the question of general damages. The respondent does not pursue the
latter issue in this Court but the appellant has appealed on the questions of breach of
duty and causation.
BREACH OF DUTY

5.

Neither before the Court of Appeal nor before this Court was there any dispute as to the
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existence of a duty of care on the part of the appellant to the respondent. The law
imposes on a medical practitioner a duty to exercise reasonable care and skill in the provision of professional advice and treatment. That duty is a “single comprehensive duty
covering all the ways in which a doctor is called upon to exercise his skill and judgment”
[(2) Sidaway v. Governors of Bethlem Royal Hospital (1985) AC 871, per Lord Diplock
at p 893]; it extends to the examination, diagnosis and treatment of the patient and the
provision of information in an appropriate case [(3) Gover v. South Australia (1985) 39
SASR 543, at p 551]. It is of course necessary to give content to the duty in the given
case.
6.

The standard of reasonable care and skill required is that of the ordinary skilled person
exercising and professing to have that special skill [(4) Bolam v. Friern Hospital
Management Committee (1957) 1 WLR 582, at p 586; see also Whitehouse v. Jordan
(1981) 1 WLR 246, per Lord Edmund-Davies at p 258 and Maynard v. West Midlands
R.H.A (1984) 1 WLR 634, per Lord Scarman at p 638], in this case the skill of an
ophthalmic surgeon specializing in corneal and anterior segment surgery. As we have
stated, the failure of the appellant to observe this standard, which the respondent
successfully alleged before the primary judge, consisted of the appellant’s failure to
acquaint the respondent with the danger of sympathetic ophthalmia as a possible result
of the surgical procedure to be carried out. The appellant’s evidence was that
“sympathetic ophthalmia was not something that came to my mind to mention to her”.

7.

The principal issue in this case relates to the scope and content of the appellant’s duty of
care: did the appellant’s failure to advise and warn the respondent of the risks inherent in
the operation constitute a breach of this duty? The appellant argues that this issue should
be resolved by application of the so-called Bolam principle, derived from the direction
given by McNair J. to the jury in the case of Bolam v. Friern Hospital Management
Committee [(5) (1957) 1 WLR 582]. In Sidaway v. Governors of Bethlem Royal
Hospital, Lord Scarman stated the Bolam principle in these terms [(6) (1985) AC, at
p 881]: “The Bolam principle may be formulated as a rule that a doctor is not negligent
if he acts in accordance with a practice accepted at the time as proper by a responsible
body of medical opinion even though other doctors adopt a different practice. In short,
the law imposes the duty of care: but the standard of care is a matter of medical
judgment.” Before the primary judge there was evidence from a body of reputable
medical practitioners that, in the circumstances of the present case, they would not have
warned the respondent of the danger of sympathetic ophthalmia; there was also,
however, evidence from similarly reputable medical practitioners that they would have
given such a warning. The respondent, for her part, argues that the Bolam principle
should not be applied if it entails courts deferring to the medical experts in medical
negligence cases and that, in any event, the primary judge was correct in the
circumstances of this case in not deferring to the views of those medical practitioners
who gave evidence that they would not have warned the respondent.

8.

The Bolam principle has invariably been applied in English courts [(7) Whitehouse v.
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Jordan; Maynard v. West Midlands R.H.A; Hills v. Potter (1984) 1 WLR 641; Sidaway;
Blyth v. Bloomsbury Health Authority, unreported, Court of Appeal, 5 February 1987;
Gold v. Haringey Health Authority (1987) 3 WLR 649]. In decisions outside the field of
medical negligence, there are also statements consistent with an application of the Bolam
principle [(8) Mutual Life Ltd. v. Evatt (1971) AC 793, at p 804; Saif Ali v. Sydney
Mitchell and Co. (1980) AC 198, at pp 218, 220]. At its basis lies the recognition that, in
matters involving medical expertise, there is ample scope for genuine difference of opinion and that a practitioner is not negligent merely because his or her conclusion or procedure differs from that of other practitioners [(9) See Hunter v. Hanley (1955) SLT 213,
per Lord President Clyde at p 217]; a finding of negligence requires a finding that the
defendant failed to exercise the ordinary skill of a doctor practising in the relevant field.
Thus, in Whitehouse v. Jordan [(10) (1981) 1 WLR 246], judgment entered for the
plaintiff was set aside because, in the face of expert evidence that the defendant’s efforts
in delivering the plaintiff were competent, there was insufficient evidence upon which the
trial judge could hold that there was negligence. Similarly, in Maynard v. West Midlands
R.H.A [(11) (1984) 1 WLR 634], judgment entered for the plaintiff was set aside on the
ground that it was not sufficient to establish negligence on the part of the defendant to
show that there was a body of competent professional opinion that considered the
decision to perform a particular operation was wrong when there was also a body of
equally competent professional opinion which supported that decision as reasonable.
9.

In Sidaway, the House of Lords considered whether the Bolam principle should be
applied in cases of alleged negligence in providing information and advice relevant to
medical treatment. The plaintiff underwent an operation on her spine designed to relieve
her recurrent neck, shoulder and arm pain. The operation carried an inherent, material
risk, assessed at between 1 and 2 per cent, of damage to the spinal column and nerve
roots. The risk eventuated and the plaintiff was severely disabled. She sued in negligence,
alleging that the surgeon had failed to disclose or explain to her the risks involved in the
operation. As the speeches in the House of Lords make clear, the action was destined to
fail because there was no reliable evidence in support of the plaintiff’s central pleading
that the surgeon had given no advice or warning. Nevertheless, the majority of the Court
(Lord Scarman dissenting) held that the question whether an omission to warn a patient
of inherent risks of proposed treatment constituted a breach of a doctor’s duty of care
was to be determined by applying the Bolam principle. However, the members of the
majority took different views of the Bolam principle. Lord Diplock gave the principle a
wide application; he concluded that, as a decision as to which risks the plaintiff should
be warned of was as much an exercise of professional skill and judgment as any other
part of the doctor’s comprehensive duty of care to the individual patient, expert evidence
on this matter should be treated in just the same way as expert evidence on appropriate
medical treatment [(12) (1985) AC, at p 895]. Lord Bridge of Harwich (with whom Lord
Keith of Kinkel agreed) accepted that the issue was “to be decided primarily on the basis
of expert medical evidence, applying the Bolam test” [(13) ibid., at p 900] but concluded
that, irrespective of the existence of a responsible body of medical opinion which
approved of non-disclosure in a particular case, a trial judge might in certain
circumstances come to the conclusion that disclosure of a particular risk was so
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obviously necessary to an informed choice on the part of the patient that no reasonably
prudent medical practitioner would fail to make it. Lord Templeman appeared even less
inclined to allow medical opinion to determine this issue. He stated [(14) ibid., at p 903]:
“(T)he court must decide whether the information afforded to the patient was sufficient
to alert the patient to the possibility of serious harm of the kind in fact suffered”.
However, at the same time, his Lordship gave quite substantial scope to a doctor to
decide that providing all available information to a patient would be inconsistent with
the doctor’s obligation to have regard to the patient’s best interests [(15) ibid., at p 904].
This is the doctor’s so-called therapeutic privilege, an opportunity afforded to the doctor
to prove that he or she reasonably believed that disclosure of a risk would prove
damaging to a patient [(16) See Canterbury v. Spence (1972) 464 F 2d 772, at p 789;
Sidaway (1985) AC, per Lord Scarman at p 889. See also Battersby v. Tottman (1985) 37
SASR 524, at pp 527-528, 534-535].
10.

In dissent, Lord Scarman refused to apply the Bolam principle to cases involving the
provision of advice or information. His Lordship stated [(17) (1985) AC, at p 876]: “In
my view the question whether or not the omission to warn constitutes a breach of the
doctor’s duty of care towards his patient is to be determined not exclusively by reference
to the current state of responsible and competent professional opinion and practice at the
time, though both are, of course, relevant considerations, but by the court’s view as to
whether the doctor in advising his patient gave the consideration which the law requires
him to give to the right of the patient to make up her own mind in the light of the
relevant information whether or not she will accept the treatment which he proposes.”
His Lordship referred to American authorities, such as the decision of the United States
Court of Appeals, District of Columbia Circuit, in Canterbury v. Spence [(18) (1972) 464
F 2d 772], and to the decision of the Supreme Court of Canada in Reibl v. Hughes [(19)
(1980) 114 DLR (3d) 1], which held that the “duty to warn” arises from the patient’s
right to know of material risks, a right which in turn arises from the patient’s right to
decide for himself or herself whether or not to submit to the medical treatment proposed.

11.

One consequence of the application of the Bolam principle to cases involving the
provision of advice or information is that, even if a patient asks a direct question about
the possible risks or complications, the making of that inquiry would logically be of little
or no significance; medical opinion determines whether the risk should or should not be
disclosed, and the express desire of a particular patient for information or advice does
not alter that opinion or the legal significance of that opinion. The fact that the various
majority opinions in Sidaway [(20) (1985) AC, at pp 895, 898, 902-903], for example,
suggest that, over and above the opinion of a respectable body of medical practitioners,
the questions of a patient should truthfully be answered (subject to the therapeutic
privilege) indicates a shortcoming in the Bolam approach. The existence of the
shortcoming suggests that an acceptable approach in point of principle should recognize
and attach significance to the relevance of a patient’s questions. Even if a court were satisfied that a reasonable person in the patient’s position would be unlikely to attach significance to a particular risk, the fact that the patient asked questions revealing concern
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about the risk would make the doctor aware that this patient did in fact attach significance to the risk. Subject to the therapeutic privilege, the question would therefore
require a truthful answer.
12.

In Australia, it has been accepted that the standard of care to be observed by a person
with some special skill or competence is that of the ordinary skilled person exercising
and professing to have that special skill [(21) Cook v. Cook (1986) 162 CLR 376, at pp
383-384; Papatonakis v. Australian Telecommunications Commission (1985) 156 CLR
7, at p 36; Weber v. Land Agents Board (1986) 40 SASR 312, at p 316; Lewis v.
Tressider Andrews Associates Pty. Ltd. (1987) 2 Qd R 533, at p 542]. But, that standard
is not determined solely or even primarily by reference to the practice followed or
supported by a responsible body of opinion in the relevant profession or trade [(22) See,
for example, Florida Hotels Pty. Ltd. v. Mayo (1965) 113 CLR 588, at pp 593, 601].
Even in the sphere of diagnosis and treatment, the heartland of the skilled medical
practitioner, the Bolam principle has not always been applied [(23) See Albrighton v.
Royal Prince Alfred Hospital (1980) 2 NSWLR 542, at pp 562-563 (case of medical
treatment). See also E v. Australian Red Cross (1991) 99 ALR 601, at p 650]. Further,
and more importantly, particularly in the field of non-disclosure of risk and the provision
of advice and information, the Bolam principle has been discarded and, instead, the
courts have adopted [(24) Albrighton v. Royal Prince Alfred Hospital (1980) 2 NSWLR,
at pp 562-563; F v. R. (1983) 33 SASR 189, at pp 196, 200, 202, 205; Battersby v.
Tottman (1985) 37 SASR, at pp 527, 534, 539-540; E v. Australian Red Cross (1991) 99
ALR, at pp 648-650] the principle that, while evidence of acceptable medical practice is a
useful guide for the courts, it is for the courts to adjudicate on what is the appropriate
standard of care after giving weight to “the paramount consideration that a person is
entitled to make his own decisions about his life” [(25) F v. R. (1983) 33 SASR, at
p 193].

13.

In F v. R. [(26) (1983) 33 SASR 189], which was decided by the Full Court of the
Supreme Court of South Australia two years before Sidaway in the House of Lords, a
woman who had become pregnant after an unsuccessful tubal ligation brought an action
in negligence alleging failure by the medical practitioner to warn her of the failure rate of
the procedure. The failure rate was assessed at less than 1 per cent for that particular
form of sterilization. The Court refused to apply the Bolam principle. King C.J. said [(27)
ibid., at p 194]: “The ultimate question, however, is not whether the defendant’s conduct
accords with the practices of his profession or some part of it, but whether it conforms to
the standard of reasonable care demanded by the law. That is a question for the court
and the duty of deciding it cannot be delegated to any profession or group in the
community.” King C.J. considered [(28) ibid., at pp 192-193] that the amount of
information or advice which a careful and responsible doctor would disclose depended
upon a complex of factors: the nature of the matter to be disclosed; the nature of the
treatment; the desire of the patient for information; the temperament and health of the
patient; and the general surrounding circumstances. His Honour agreed with [(29) ibid.,
at pp 193-194] the following passage from the judgment of the Supreme Court of
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Canada in Reibl v. Hughes [(30) (1980) 114 DLR (3d), at p 13]: “To allow expert
medical evidence to determine what risks are material and, hence, should be disclosed
and, correlatively, what risks are not material is to hand over to the medical profession
the entire question of the scope of the duty of disclosure, including the question whether
there has been a breach of that duty. Expert medical evidence is, of course, relevant to
findings as to the risks that reside in or are a result of recommended surgery or other
treatment. It will also have a bearing on their materiality but this is not a question that is
to be concluded on the basis of the expert medical evidence alone. The issue under
consideration is a different issue from that involved where the question is whether the
doctor carried out his professional activities by applicable professional standards. What
is under consideration here is the patient’s right to know what risks are involved in
undergoing or foregoing certain surgery or other treatment.” The approach adopted by
King C.J. is similar to that subsequently taken by Lord Scarman in Sidaway and has been
followed in subsequent cases [(31) Battersby v. Tottman; Gover v. South Australia (1985)
39 SASR, at pp 551-552; Ellis v. Wallsend District Hospital, unreported, Supreme Court
of New South Wales, 16 September 1988; E v. Australian Red Cross (1991) 99 ALR, at
pp 649-650]. In our view, it is correct.
14.

Acceptance of this approach does not entail an artificial division or itemization of
specific, individual duties, carved out of the overall duty of care. The duty of a medical
practitioner to exercise reasonable care and skill in the provision of professional advice
and treatment is a single comprehensive duty. However, the factors according to which a
court determines whether a medical practitioner is in breach of the requisite standard of
care will vary according to whether it is a case involving diagnosis, treatment or the
provision of information or advice; the different cases raise varying difficulties which
require consideration of different factors [(32) F v. R. (1983) 33 SASR, at p 191].
Examination of the nature of a doctor-patient relationship compels this conclusion.
There is a fundamental difference between, on the one hand, diagnosis and treatment
and, on the other hand, the provision of advice or information to a patient. In diagnosis
and treatment, the patient’s contribution is limited to the narration of symptoms and
relevant history; the medical practitioner provides diagnosis and treatment according to
his or her level of skill. However, except in cases of emergency or necessity, all medical
treatment is preceded by the patient’s choice to undergo it. In legal terms, the patient’s
consent to the treatment may be valid once he or she is informed in broad terms of the
nature of the procedure which is intended [(33) Chatterton v. Gerson (1981) QB 432, at
p 443]. But the choice is, in reality, meaningless unless it is made on the basis of relevant
information and advice. Because the choice to be made calls for a decision by the patient
on information known to the medical practitioner but not to the patient, it would be
illogical to hold that the amount of information to be provided by the medical
practitioner can be determined from the perspective of the practitioner alone or, for that
matter, of the medical profession. Whether a medical practitioner carries out a particular
form of treatment in accordance with the appropriate standard of care is a question in
the resolution of which responsible professional opinion will have an influential, often a
decisive, role to play; whether the patient has been given all the relevant information to
choose between undergoing and not undergoing the treatment is a question of a different
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order. Generally speaking, it is not a question the answer to which depends upon medical
standards or practices. Except in those cases where there is a particular danger that the
provision of all relevant information will harm an unusually nervous, disturbed or
volatile patient, no special medical skill is involved in disclosing the information, including the risks attending the proposed treatment [(34) See Fleming, The Law of Torts, 7th
ed. (1987), p 110]. Rather, the skill is in communicating the relevant information to the
patient in terms which are reasonably adequate for that purpose having regard to the
patient’s apprehended capacity to understand that information.
15.

In this context, nothing is to be gained by reiterating the expressions used in American
authorities, such as “the patient’s right of self-determination” [(35) See, for example,
Canterbury v. Spence (1972) 464 F 2d, at p 784] or even the oft-used and somewhat
amorphous phrase “informed consent”. The right of self-determination is an expression
which is, perhaps, suitable to cases where the issue is whether a person has agreed to the
general surgical procedure or treatment, but is of little assistance in the balancing process
that is involved in the determination of whether there has been a breach of the duty of
disclosure. Likewise, the phrase “informed consent” is apt to mislead as it suggests a test
of the validity of a patient’s consent [(36) Reibl v. Hughes (1980) 114 DLR (3d), at
p 11]. Moreover, consent is relevant to actions framed in trespass, not in negligence.
Anglo-Australian law has rightly taken the view that an allegation that the risks inherent
in a medical procedure have not been disclosed to the patient can only found an action in
negligence and not in trespass; the consent necessary to negative the offence of battery is
satisfied by the patient being advised in broad terms of the nature of the procedure to be
performed [(37) Chatterton v. Gerson (1981) QB, at p 443]. In Reibl v. Hughes the
Supreme Court of Canada was cautious in its use of the term “informed consent” [(38)
(1980) 114 DLR (3d), at pp 8-11].

16.

We agree that the factors referred to in F v. R. by King C.J. [(39) (1983) 33 SASR, at
pp 192-193] must all be considered by a medical practitioner in deciding whether to
disclose or advise of some risk in a proposed procedure. The law should recognize that a
doctor has a duty to warn a patient of a material risk inherent in the proposed treatment;
a risk is material if, in the circumstances of the particular case, a reasonable person in the
patient’s position, if warned of the risk, would be likely to attach significance to it or if
the medical practitioner is or should reasonably be aware that the particular patient, if
warned of the risk, would be likely to attach significance to it. This duty is subject to the
therapeutic privilege.

17.

The appellant in this case was treating and advising a woman who was almost totally
blind in one eye. As with all surgical procedures, the operation recommended by the
appellant to the respondent involved various risks, such as retinal detachment and
haemorrhage infection, both of which are more common than sympathetic ophthalmia,
but sympathetic ophthalmia was the only danger whereby both eyes might be rendered
sightless. Experts for both parties described it as a devastating disability, the appellant
acknowledging that, except for death under anaesthetic, it was the worst possible
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outcome for the respondent. According to the findings of the trial judge, the respondent
“incessantly” questioned the appellant as to, amongst other things, possible
complications. She was, to the appellant’s knowledge, keenly interested in the outcome of
the suggested procedure, including the danger of unintended or accidental interference
with her “good”, left eye. On the day before the operation, the respondent asked the
appellant whether something could be put over her good eye to ensure that nothing
happened to it; an entry was made in the hospital notes to the effect that she was
apprehensive that the wrong eye would be operated on. She did not, however, ask a
specific question as to whether the operation on her right eye could affect her left eye.
18.

The evidence established that there was a body of opinion in the medical profession at
the time which considered that an inquiry should only have elicited a reply dealing with
sympathetic ophthalmia if specifically directed to the possibility of the left eye being
affected by the operation on the right eye. While the opinion that the respondent should
have been told of the dangers of sympathetic ophthalmia only if she had been sufficiently
learned to ask the precise question seems curious, it is unnecessary for us to examine it
further, save to say that it demonstrates vividly the dangers of applying the Bolam
principle in the area of advice and information. The respondent may not have asked the
right question, yet she made clear her great concern that no injury should befall her one
good eye. The trial judge was not satisfied that, if the respondent had expressed no desire
for information, proper practice required that the respondent be warned of the relevant
risk. But it could be argued, within the terms of the relevant principle as we have stated
it, that the risk was material, in the sense that a reasonable person in the patient’s
position would be likely to attach significance to the risk, and thus required a warning. It
would be reasonable for a person with one good eye to be concerned about the
possibility of injury to it from a procedure which was elective. However, the respondent
did not challenge on appeal that particular finding.

19.

For these reasons, we would reject the appellant’s argument on the issue of breach of
duty.

20.

21.

Causation
Although the appellant’s notice of appeal challenges the confirmation by the Court of
Appeal of the trial judge’s finding that the respondent would not have undergone the
surgery had she been advised of the risk of sympathetic ophthalmia, counsel for the
appellant made no submissions in support of it. There is, therefore, no occasion to deal
with this ground of appeal.
For the foregoing reasons, we would dismiss the appeal.
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JUDGE 2
GAUDRON J. The facts and the issues are set out in the joint judgment of Mason C.J.,
Brennan, Dawson, Toohey and McHugh JJ., and I need not repeat them. Save for the
comments which follow, I agree with the reasons set out in that judgment, and I agree
with their Honours’ conclusion that the appeal should be dismissed.
2.

There is no difficulty in analysing the duty of care of medical practitioners on the basis of
a “single comprehensive duty” [(40) Sidaway v. Governors of Bethlem Royal Hospital
(1985) AC 871, per Lord Diplock at p 893] covering diagnosis, treatment and the
provision of information and advice, provided that it is stated in terms of sufficient
generality. Thus, the general duty may be stated as a duty to exercise reasonable
professional skill and judgment. But the difficulty with that approach is that a statement
of that kind says practically nothing – certainly, nothing worthwhile – as to the content
of the duty. And it fails to take account of the considerable conceptual and practical
differences between diagnosis and treatment, on the one hand, and the provision of
information and advice, on the other.

3.

The duty involved in diagnosis and treatment is to exercise the ordinary skill of a doctor
practising in the area concerned [(41) Lanphier v. Phipos (1838) 8 Car and P 475, per
Tindal C.J. at p 479 (173 ER 581, at p 583); Bolam v. Friern Hospital Management
Committee (1957) 1 WLR 582, per McNair J. at pp 586-587; F v. R. (1983) 33 SASR
189, per King C.J. at p 190]. To ascertain the precise content of this duty in any
particular case it is necessary to determine, amongst other issues, what, in the
circumstances, constitutes reasonable care and what constitutes ordinary skill in the
relevant area of medical practice. These are issues which necessarily direct attention to
the practice or practices of medical practitioners. And, of course, the current state of
medical knowledge will often be relevant in determining the nature of the risk which is
said to attract the precise duty in question, including the foreseeability of that risk.

4.

The matters to which reference has been made indicate that the evidence of medical
practitioners is of very considerable significance in cases where negligence is alleged in
diagnosis or treatment. However, even in cases of that kind, the nature of particular risks
and their foreseeability are not matters exclusively within the province of medical
knowledge or expertise. Indeed, and notwithstanding that these questions arise in a
medical context, they are often matters of simple common sense. And, at least in some
situations, questions as to the reasonableness of particular precautionary measures are
also matters of common sense. Accordingly, even in the area of diagnosis and treatment
there is, in my view, no legal basis for limiting liability in terms of the rule known as “the
Bolam test” [(42) This test derives from the charge to the jury by McNair J. in Bolam v.
Friern Hospital Management Committee (1957) 1 WLR, at p 587] which is to the effect
that a doctor is not guilty of negligence if he or she acts in accordance with a practice
accepted as proper by a responsible body of doctors skilled in the relevant field of
practice. That is not to deny that, having regard to the onus of proof, “the Bolam test”
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may be a convenient statement of the approach dictated by the state of the evidence in
some cases. As such, it may have some utility as a rule-of-thumb in some jury cases, but
it can serve no other useful function.
5.

Diagnosis and treatment are but particular duties which arise in the doctor-patient
relationship. That relationship also gives rise to a duty to provide information and
advice. That duty takes its precise content, in terms of the nature and detail of the
information to be provided, from the needs, concerns and circumstances of the patient. A
patient may have special needs or concerns which, if known to the doctor, will indicate
that special or additional information is required. In a case of that kind, the information
to be provided will depend on the individual patient concerned. In other cases, where, for
example, no specific enquiry is made, the duty is to provide the information that would
reasonably be required by a person in the position of the patient.

6.

Whether the position is considered from the perspective of the individual patient or from
that of the hypothetical prudent patient, and unless there is some medical emergency or
something special about the circumstances of the patient, there is simply no occasion to
consider the practice or practices of medical practitioners in determining what
information should be supplied. However, there is some scope for a consideration of
those practices where the question is whether, by reason of emergency or the special
circumstances of the patient, there is no immediate duty or its content is different from
that which would ordinarily be the case.

7.

Leaving aside cases involving an emergency or circumstances which are special to the
patient, the duty of disclosure which arises out of the doctor-patient relationship extends,
at the very least [(43) In Canterbury v. Spence (1972) 464 F 2d 772, at p 781, other
matters identified as being within the duty of disclosure were the duty to alert the patient
to bodily abnormality, the failure of the patient’s ailment to respond to the doctor’s
ministrations, limitations to be observed for his or her welfare, precautionary therapy for
the future and the need for or desirability of alternative treatment promising greater
benefit], to information that is relevant to a decision or course of action which, if taken
or pursued, entails a risk of the kind that would, in other cases, found a duty to warn. A
risk is one of that kind if it is real and foreseeable, but not if it is “far-fetched or fanciful”
[(44) Wyong Shire Council v. Shirt (1980) 146 CLR 40, per Mason J. at p 47. See also
Gala v. Preston (1991) 172 CLR 243, at p 253]. Certainly, the duty to warn extends to
risks of that kind involved in the treatment or procedures proposed.

8.

Again leaving aside cases involving a medical emergency or a situation where the
circumstances of the individual require special consideration, I see no basis for treating
the doctor’s duty to warn of risks (whether involved in the treatment or procedures
proposed or otherwise attending the patient’s condition or circumstances) as different in
nature or degree from any other duty to warn of real and foreseeable risks. And as at
present advised, I see no basis for any exception or “therapeutic privilege” which is not
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based in medical emergency or in considerations of the patient’s ability to receive,
understand or properly evaluate the significance of the information that would ordinarily
be required with respect to his or her condition or the treatment proposed.
9.

The appeal should be dismissed.
ORDER
Appeal dismissed with costs.
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1.

GAUDRON J.
The facts may be simply stated. Mrs Hart underwent surgery at the hands of Dr Chappel
without warning as to the possible consequences should her oesophagus be perforated
and infection set in. That is what happened and, in consequence, Mrs Hart suffered
damage to her laryngeal nerves, paralysis of her right vocal cord and voice loss.

2.

The condition for which Dr Chappel operated on Mrs Hart is one which is relentlessly
progressive. Thus, Mrs Hart would inevitably have required surgery of the kind
performed. And the surgery would have been subject to the risk which eventuated –
although not necessarily in the same degree – no matter when or by whom it was undertaken. Had Mrs Hart been aware of that risk, she would not have had surgery when she
did. And she would have taken steps to have it performed by "the most experienced
[surgeon] with a record and a reputation in the field."

3.

Mrs Hart commenced proceedings against Dr Chappel in the Supreme Court of New
South Wales, claiming damages for the injuries which she sustained. She recovered a
verdict in the sum of $172,500.61. Included in the verdict was an amount of $30,000 for
general damages. Dr Chappel appealed to the Court of Appeal of the Supreme Court of
New South Wales and Mrs Hart cross-appealed, complaining that the amount awarded
for general damages was inadequate. Both the appeal and cross-appeal were dismissed.
Dr Chappel now appeals to this Court.

4.

The primary contention made on behalf of Dr Chappel is that there was no causal connection between his failure to give adequate warning of the risks involved in the surgery
and the damage suffered by Mrs Hart. The contention was made in a context in which it
is clear that the surgery was performed with skill and care and the infection which set in
and led to the injuries which Mrs Hart sustained was a random event which might occur
no matter when or by whom the surgery was performed. It was put that, as surgery was
inevitable and carried the risk which, in fact, eventuated, "[t]here was no loss of any 'real
and valuable chance', nor ... any substantial prospects of the risk being diminished or
avoided" [1]. Alternatively, it was put that the damage sustained by Mrs Hart resulted
from the random risk which, in fact, eventuated and her "voluntary willingness to
undertake that risk".

5.

The primary argument for Dr Chappel proceeds on the basis that the damage sustained
by Mrs Hart was not physical injury but the loss of a chance to have surgery performed
by somebody else at some other time. And as the risk which eventuated was ever present,
no matter when or by whom the surgery might be performed, Mrs Hart did not,
according to the argument, lose a chance of any value. Although the nature of the risk
was the same, the evidence does not bear out the proposition that the degree of that risk
was the same regardless of the experience of the surgeon involved. That issue can, for the
moment, be put to one side, because, clearly, the damage sustained by Mrs Hart was not
the loss of a chance – valuable or otherwise – but the physical injury which she, in fact,
sustained.

6.

The argument that the damage sustained by Mrs Hart was simply the loss of a chance
must be considered in a context concerned with the assignment of legal responsibility. In
that context, philosophical and scientific notions are put aside [2] and causation is
approached as a question of fact to be answered "by applying common sense to the facts
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of [the] particular case." [3] That is so both for the question whether a particular act or
omission caused any damage at all [4] and for the question whether some particular
damage resulted from the act or omission in question [5].
7.

Questions of causation are not answered in a legal vacuum. Rather, they are answered in
the legal framework in which they arise. For present purposes, that framework is the law
of negligence. And in that framework, it is important to bear in mind that that body of
law operates, if it operates at all, to assign a duty to take reasonable steps to prevent a
foreseeable risk of harm of the kind in issue [6].

8.

It was not disputed in this Court that Dr Chappel was under a duty to inform Mrs Hart
of the possible consequences in the event of the perforation of her oesophagus and
subsequent infection, including the possibility of damage to her voice. The duty was
called into existence because of the foreseeability of that very risk [7]. The duty was not
performed and the risk eventuated. Subject to a further question in the case of a duty to
provide information, that is often the beginning and the end of the inquiry whether
breach of duty materially caused or contributed to the harm suffered. As Dixon J pointed
out in Betts v. Whittingslowe, albeit in relation to a statutory duty, "breach of duty
coupled with an accident of the kind that might thereby be caused is enough to justify an
inference, in the absence of any sufficient reason to the contrary, that in fact the accident
did occur owing to the act or omission amounting to the breach" [8].

9.

Where there is a duty to inform it is, of course, necessary for a plaintiff to give evidence
as to what would or would not have happened if the information in question had been
provided [9]. If that evidence is to the effect that the injured person would have acted to
avoid or minimise the risk of injury, it is to apply sophistry rather than common sense to
say that, although the risk of physical injury which came about called the duty of care
into existence, breach of that duty did not cause or contribute to that injury, but simply
resulted in the loss of an opportunity to pursue a different course of action.

10.

The matter can be put another way. If the foreseeable risk to Mrs Hart was the loss of an
opportunity to undergo surgery at the hands of a more experienced surgeon, the duty
would have been a duty to inform her that there were more experienced surgeons practising in the field. Because the risk was a risk of physical injury, the duty was to inform her
of that risk. And that particular duty was imposed because, in point of legal principle, it
was sufficient, in the ordinary course of events, to avert the risk of physical injury which
called it into existence [10]. And the physical injury having occurred, breach of the duty
is treated as materially causing or contributing to that injury unless there is "sufficient
reason to the contrary" [11].

11.

The second argument with respect to causation is that there is "sufficient reason to the
contrary" to preclude a finding that Dr Chappel's failure to inform Mrs Hart of the risks
involved was causally related to the injuries which she sustained. More precisely, it was
argued that, even if he had adequately informed her of those risks, it would not have
averted the harm suffered. There are two aspects to that argument. The first is that, as
surgery was inevitable and the risk which eventuated was inherent in that surgery, Mrs
Hart did not, in fact, suffer any damage. The second aspect asserts that the harm resulted
from the "random risk" of infection, which, in fact, eventuated, and Mrs Hart's
"voluntary willingness to undertake that risk".
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12.

The first aspect of the argument must be rejected. It assumes that the degree of risk - as
distinct from the nature of the risk - was the same regardless of the experience of the
surgeon concerned. That is a matter to which it will be necessary to return. For the
moment, however, it can be put to one side. There is a more fundamental flaw. The
argument proceeds on the erroneous footing that the damage sustained by Mrs Hart was
simply exposure to risk, not the harm which eventuated. And to say that Mrs Hart
would inevitably have been exposed to risk of the harm which she suffered is not to say
that she would inevitably have suffered that harm.

13.

The second aspect of the argument, which asserts that the harm suffered by Mrs Hart
resulted from the "random risk" of infection which eventuated and her "voluntary
willingness to undertake that risk", must also be rejected. It may be that, at some stage,
Mrs Hart would have voluntarily undertaken whatever risk was involved in the surgery
then necessary for her condition. However, it cannot be said that that or any other risk
was voluntarily undertaken when Dr Chappel operated but nothing presently turns on
that point. The second aspect of the argument must be rejected because it treats the
infection which occurred as a supervening event breaking the chain of causation which
would otherwise begin with Dr Chappel's failure to inform Mrs Hart of the possible
consequences in the event of perforation and subsequent infection. It is contrary to common sense to treat part of the very risk which called the duty into existence as a supervening event breaking the chain of causation beginning with the breach of that duty.

14.

The question whether the infection which set in following perforation of Mrs Hart's
oesophagus broke the chain of causation can also be answered by asking what would or
would not have happened if Dr Chappel had provided her with adequate information as
to the risk involved [12]. If he had, Mrs Hart would not then have undergone surgery
and would not then have suffered the injuries which she did or their consequences. Thus,
Dr Chappel's "breach was 'still operating', or, continued to be causally significant when
[those injuries were sustained]." [13]

15.

The arguments advanced on behalf of Dr Chappel with respect to causation cannot succeed. Accordingly, it is necessary to turn to the question of damages. As already indicated, damages fell to be assessed, as the courts below recognised, on the basis that Mrs
Hart suffered physical injury, not merely the loss of a chance to undergo surgery at the
hands of some other surgeon at some other time. However, it was argued for Dr Chappel
that, even on that basis, Mrs Hart suffered no damage at all, or, at most, only nominal
damage.

16.

It is well settled that an award of damages must take account of the probability that
some or all of the damage suffered by the plaintiff would have occurred in any event
[14]. In this context, it was put on behalf of Dr Chappel that, "[e]ven with the benefit of
a more experienced surgeon, the increased chance of avoiding the injury by reason of the
surgeon's greater experience and skill ... would be minimal with the result that there was
no damage; or alternatively the damages are nominal". That argument would also seem
to be infected with the notion that the damage suffered by Mrs Hart was the loss of a
chance rather than the physical injury which she sustained. Whether or not that is so, the
argument is premised on an assumption which is made possible only by an ambiguity
inherent in the proposition that surgery would involve the very risk which, in fact,
eventuated, no matter when or by whom it was performed.
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17.

It is not in doubt that a risk of perforation and infection was and is inherent in surgery of
the kind performed on Mrs Hart. In that sense, the risk of injury was the same, no
matter when or by whom the surgery was performed. However, that is not to say that the
likelihood of that risk eventuating was the same. This was recognised by Donovan AJ, at
first instance, his Honour stating that " [t]here [was] no evidence that the risk in the
sense of its being likely to occur as it did would be the same". Moreover, Professor
Benjamin gave evidence from which it might be inferred that the risk of perforation,
without which the injury sustained by Mrs Hart could not have occurred, diminished
with the skill and experience of the surgeon concerned. And that inference was drawn by
the Court of Appeal.

18.

In the Court of Appeal, Handley JA (with whom Mahoney P and Cohen AJA agreed on
this point) found that "[w]hile perforations could occur ... without negligence, superior
skill and experience could reduce [that] risk". His Honour added, that, on the evidence,
Mrs Hart was likely to "have retained the best and most experienced surgeon available"
had she been fully informed of the risks involved and concluded that "the risk ... in the
actual and hypothetical situations was not the same". That conclusion was clearly open.

19.

Once it is accepted, as in my view it must be, that the risk of injury would have been less
if, as Mrs Hart deposed, she had retained the services of the most experienced surgeon in
the field, the argument that, at best, Mrs Hart was entitled to nominal damages must be
rejected. Rather, Mrs Hart is entitled to damages for the injuries suffered. In the calculation of those damages, however, the question arises whether there was a probability that
Mrs Hart would have suffered harm of the kind that eventuated no matter when or by
whom surgery was performed. If that was a probability, allowance should have been
made for it [15]. However, neither the trial judge nor the Court of Appeal adverted to the
question.

20.

The evidence was that the harm suffered by Mrs Hart is extremely rare and cannot occur
unless the oesophagus is perforated and infection sets in. The risk was described in
evidence as "random". Apparently, no surgery of the kind performed on Mrs Hart can
be described as completely free of the risk of harm of the kind that, in fact, eventuated.
However, the uncontroverted evidence that it is both rare and random precludes the risk
being described as other than speculative. That being so, there is no basis for a finding
that it was, in any degree, probable that Mrs Hart would, in any event, have suffered
harm of the kind she in fact suffered. There is, thus, no basis for any reduction of the
damages awarded at first instance.

21.

The appeal should be dismissed with costs.

22.

McHUGH J.
The question in this appeal is whether a doctor who performed an operation with
reasonable care is nevertheless liable for an accidental injury occurring in the course of
the operation. The question has to be determined in the context that the doctor, in
breach of his duty, failed to warn his patient that such an injury could occur and that the
patient, if warned, would have had the operation carried out by "the most experienced
person with a record and a reputation in the field".

21

The Case of
Chappel v. Hart

23.

Proof of a cause of action in negligence or contract requires the plaintiff to prove that the
breach of duty by the defendant caused the particular damage that the plaintiff suffered.
In civil cases, causation theory operates on the hypothesis that the defendant has
breached a duty owed to the plaintiff and that the plaintiff has suffered injury; but causation theory insists that the plaintiff prove that the injury is relevantly connected to the
breach of duty. The existence of the relevant causal connection is determined according
to common sense ideas and not according to philosophical or scientific theories of
causation [16]. The reason for this distinction was pointed out by Mason CJ in March v.
Stramare (E & MH) Pty Ltd [17]:
"In philosophy and science, the concept of causation has been developed in the context
of explaining phenomena by reference to the relationship between conditions and
occurrences. In law, on the other hand, problems of causation arise in the context of
ascertaining or apportioning legal responsibility for a given occurrence."

24.

In March [18] this Court specifically rejected the "but for" test as the exclusive test of
factual causation. Instead the Court preferred the same common sense view of causation
which it had expressed in its decision in Fitzgerald v. Penn [19]. There, the Court said
that the question is to be determined by asking "whether a particular act or omission ...
can fairly and properly be considered a cause of the accident" [20]. As a natural consequence of the rejection of the "but for" test as the sole determinant of causation, the
Court has refused to regard the concept of remoteness of damage as the appropriate
mechanism for determining the extent to which policy considerations should limit the
consequences of causation-in-fact [21]. Consequently, value judgments and policy as well
as our "experience of the 'constant conjunction' or 'regular sequence' of pairs of events
in nature" [22] are regarded as central to the common law's conception of causation.

25.

The rejection of the "but for" test as the sole determinant of causation means that the
plaintiff in this case cannot succeed merely because she would not have suffered injury
but for the defendant's failure to warn her of the risk of injury. However, his failure to
warn her of the risk was one of the events that in combination with others led to the
perforation of her oesophagus and damage to the right recurrent laryngeal nerve.
Without that failure, the injury would not have occurred when it did and, statistically,
the chance of it occurring during an operation on another occasion was very small.
Moreover, that failure was the very breach of duty which the plaintiff alleges caused her
injury. The defendant's failure to warn, therefore, must be regarded as a cause of the
plaintiff's injury unless either common sense or legal policy requires the conclusion that,
for the purposes of this action, the failure is not to be regarded as a cause of the
plaintiff's injury.

26.

Underlying the rejection of the "but for" test as the determinant of legal causation is the
instinctive belief that a person should not be liable for every wrongful act or omission
which is a necessary condition of the occurrence of the injury that befell the plaintiff. As
Mason CJ emphasised in March [23], causation for legal purposes is concerned with
allocating responsibility for harm or damage that has occurred. So the mere fact that
injury would not have occurred but for the defendant's act or omission is often not
enough to establish a causal connection for legal purposes. Thus, in Leask Timber and
Hardware Pty Ltd v. Thorne [24], members of this Court accepted that the driving of a
crane by an uncertificated driver was not causally related to the death of the plaintiff's
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husband, notwithstanding that driving a crane without a certificate was a breach of the
law and that the death would not have occurred but for that breach. Windeyer J said
[25]:
"Possession of a certificate means that the driver has satisfied an inspector that he can
drive a crane competently, and is a trustworthy person. If, however, he fails to exercise
the competence he has and drives a crane improperly, unskillfully and negligently, it will
not avail him or his employer that an inspector had certified that he was capable of
doing so properly and skillfully; nor is it material that an inspector thought he was trustworthy if trust in him should prove misplaced. On the other hand, a person might have
skill and competence but no certificate. If he drives a crane carefully, skillfully and
competently then he is not liable in negligence for the consequences of an accident that
occurs without fault on his part. That is how the matter would stand in an action for
negligence."
Similarly, in The Empire Jamaica [26] Willmer J held that the act of the owners of a ship
in sending it to sea with a master who had no certificate, contrary to a local Ordinance,
was not a legal cause of a collision occurring on the voyage, notwithstanding that the
master was guilty of negligent navigating.
27.

Before the defendant will be held responsible for the plaintiff's injury, the plaintiff must
prove that the defendant's conduct materially contributed to the plaintiff suffering that
injury [27]. In the absence of a statute or undertaking to the contrary, therefore, it would
seem logical to hold a person causally liable for a wrongful act or omission only when it
increases [28] the risk of injury to another person. If a wrongful act or omission results
in an increased risk of injury to the plaintiff and that risk eventuates, the defendant's
conduct has materially contributed to the injury that the plaintiff suffers whether or not
other factors also contributed to that injury occurring. If, however, the defendant's conduct does not increase the risk of injury to the plaintiff, the defendant cannot be said to
have materially contributed to the injury suffered by the plaintiff. That being so, whether
the claim is in contract or tort, the fact that the risk eventuated at a particular time or
place by reason of the conduct of the defendant does not itself materially contribute to
the plaintiff's injury unless the fact of that particular time or place increased the risk of
the injury occurring.

28.

In principle, therefore, if the act or omission of the defendant has done no more than
expose the plaintiff to a class of risk to which the plaintiff would have been exposed
irrespective of the defendant's act or omission, the law of torts should not require the
defendant to pay damages. Similarly, if the defendant has done no more than expose the
plaintiff to a risk for which the defendant has not undertaken responsibility and to which
the plaintiff was always exposed, the law of contract should not require the defendant to
pay damages for injury arising from that risk even if it follows upon a breach of contract.
No principle of the law of contract or tort or of risk allocation requires the defendant to
be liable for those risks of an activity or course of conduct that cannot be avoided or
reduced by the exercise of reasonable care unless statute, contract or a duty otherwise
imposed by law has made the defendant responsible for those risks.

29.

For these reasons, in Carslogie Steamship Co Ltd v. Royal Norwegian Government [29],
where a vessel was delayed so that damage caused by the defendant's negligence could be
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repaired, the House of Lords had no difficulty in concluding that further damage to the
vessel as the result of a severe storm after it resumed its voyage was not causally
connected with that negligence. The House so concluded, notwithstanding that the
further damage probably would not have occurred but for the delay. No doubt the
House would have reached a different conclusion if the delay had increased the risk that
the vessel might suffer damage from severe storms. Increased risk as the result of breach
of duty was the reason that, in Monarch Steamship Co Ltd v. Karlshamns Oljefabriker
(A/B) [30], the House of Lords held the defendant liable for the cost of transhipment
arising from the outbreak of war. The House held that the defendant's breach of duty
had resulted in delay which had increased the chance that the cargo would have to be
delivered after the outbreak of war.
30.

Cases such as Carslogie [31] and Monarch [32] were concerned with damage following
negligent acts. But logically the same principles must apply to the wrongful omissions as
well as the wrongful acts of the defendant. Thus, if the defendant negligently fails to
warn the plaintiff that a particular route is subject to landslides, no causal connection
will exist between the failure to warn and subsequent injury from a landslide if every
other available route carried the same degree of risk of injury from a landslide. In such a
case, the injury suffered is simply an inherent risk in the course of action pursued by the
plaintiff. Although the negligence of the defendant has resulted in the plaintiff being in
the place where and at the time when the landslide occurred, that negligence is to be
regarded as merely one of the set of conditions that combined to produce the injury.
Because the negligent failure of the defendant to give a warning did not increase the risk
of injury to the plaintiff, the defendant should not incur liability for the plaintiff's injury.

31.

On the other hand, if there were alternative routes involving a lesser risk of landslide and
the plaintiff would probably have taken one of them, if given a warning, the defendant's
failure to warn would be causally connected with the plaintiff's injury. That is because
the failure to warn deflected the plaintiff from taking a safer course and increased the
chance that he or she would suffer injury. By doing so, the defendant has materially
contributed to the occurrence of that injury. The case is a fortiori if the plaintiff, on being
warned, would have abandoned the journey.

32.

Furthermore, a defendant is not causally liable, and therefore legally responsible, for
wrongful acts or omissions if those acts or omissions would not have caused the plaintiff
to alter his or her course of action. Australian law has adopted a subjective theory of
causation in determining whether the failure to warn would have avoided the injury
suffered [33]. The inquiry as to what the plaintiff would have done if warned is
necessarily hypothetical. But if the evidence suggests that the acts or omissions of the
defendant would have made no difference to the plaintiff's course of action, the
defendant has not caused the harm which the plaintiff has suffered.

33.

Moreover, even when the defendant's wrongful act or omission has exposed the plaintiff
to a risk to which the plaintiff would not have been exposed but for that act or omission,
the correct conclusion may nevertheless be that no causal connection exists between the
negligence and the injury suffered. Thus, in Central of Georgia Railway Co v. Price [34],
a railway company was held not liable for injury sustained as the result of a lamp
exploding in a hotel where the plaintiff had to stay as the result of the company
negligently taking her beyond her destination [35]. The risk of such an event occurring in
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that hotel on that particular night was so insignificant and therefore so abnormal as to
be fairly described as a coincidence, rather than an event causally connected to the
defendant's negligence [36].
34.

The foregoing observations lead me to the following conclusions concerning whether a
causal connection exists between a defendant's failure to warn of a risk of injury and the
subsequent suffering of injury by the plaintiff as a result of the risk eventuating:
(1) a causal connection will exist between the failure and the injury if it is probable that
the plaintiff would have acted on the warning and desisted from pursuing the type of
activity or course of conduct involved [37];
(2) no causal connection will exist if the plaintiff would have persisted with the same
course of action in comparable circumstances even if a warning had been given [38];
(3) no causal connection will exist if every alternative means of achieving the plaintiff's
goal gave rise to an equal or greater probability of the same risk of injury and the
plaintiff would probably have attempted to achieve that goal notwithstanding the
warning;
(4) no causal connection will exist where the plaintiff suffered injury at some other place
or some other time unless the change of place or time increased the risk of injury;
(5) no causal connection will exist if the eventuation of the risk is so statistically
improbable as not to be fairly attributable to the defendant's omission;
(6) the onus of proving that the failure to warn was causally connected with the plaintiff's harm lies on the plaintiff. However, once the plaintiff proves that the defendant
breached a duty to warn of a risk and that the risk eventuated and caused harm to
the plaintiff, the plaintiff has made out a prima facie case of causal connection. An
evidentiary onus then rests on the defendant to point to other evidence suggesting
that no causal connection exists. Examples of such evidence are: evidence which indicates that the plaintiff would not have acted on the warning because of lack of choice
or personal inclination; evidence that no alternative course of action would have
eliminated or reduced the risk of injury. Once the defendant points to such evidence,
the onus lies on the plaintiff to prove that in all the circumstances a causal connection existed between the failure to warn and the injury suffered by the plaintiff.

35.

Upon the unusual facts of the present case – they are set out in detail in other judgments
– the defendant in my opinion can escape liability only if the proper conclusion is that
the plaintiff did not prove that the defendant's failure to warn resulted in her consenting
to a procedure that involved a higher risk of injury than would have been the case if the
procedure had been carried out by another surgeon.

36.

In evidence Professor Benjamin said that any perforation of the oesophagus could result
in mediastinitis. However, he said that it was "very rare indeed" for a perforation to "be
complicated by what we call mediastinitis". In a report, tendered in evidence, Dr
Lewkovitz said:
"Perforation of the oesophagus is a recognised but uncommon complication of
examination of the oesophagus with rigid endoscope as was carried out in this instance.
That the oesophagus was indeed perforated may be regarded as a complication rather
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than a negligent act unless it can be shown that the rigid endoscope was introduced into
Mrs Hart's throat in a non-conventional manner, or without due care being exercised.
From the history this cannot be ascertained." [39]
37.

When Professor Benjamin was asked what was the incidence of perforation of the
oesophagus during this kind of procedure, he said that "depending upon the experience
and care with which the surgery is done, it could occur as often as one in twenty or thirty
or forty operations, but it is usually just an escape of a few bubbles of air and the patient
is asymptomatic." The learned trial judge found that even where mediastinitis occurred
"the likelihood is that the problems would clear up" and that the risk of damage to the
recurrent laryngeal nerve as the result of the mediastinitis was "less".

38.

The outcome of this case in my opinion depends primarily upon the effect of this evidence of Professor Benjamin and Dr Lewkovitz and the above findings of the trial judge.
That evidence and those findings must be read, however, with the evidence of the plaintiff, which his Honour accepted, that, if warned of the risk, she would have made further
inquiries and "would have wanted the most experienced person with a record and a reputation in the field" to have performed the operation. They must also be read with the
evidence that the plaintiff's condition was "relentlessly progressive" and that surgery
would provide the "only relief" possible for the condition. On the evidence, the plaintiff
would have undergone the procedure in the future even if she had been given a warning.
Indeed in June 1985, the plaintiff once again submitted to the procedure even though the
procedure performed by the defendant had reduced the severity of her symptoms.

39.

It is clear from the evidence that mediastinitis is not an inevitable result of the
perforation of the oesophagus. For practical purposes, the occurrence of mediastinitis is
the result of the random chance of bacteria being present in the oesophagus when the
perforation occurs. Given the principles of causation to which I have referred, the
existence of a causal connection between the occurrence of mediastinitis and the
defendant's failure to warn depends upon whether the plaintiff has proved that the
failure to warn required her to assume a risk of mediastinitis occurring that was greater
than the risk of it occurring if she had been warned. That depends in the first place on
whether the effect of Professor Benjamin's evidence is that there are other surgeons who
could perform the procedure with less risk of a perforation than the defendant.

40.

I do not think that it is possible to read Professor Benjamin's evidence as asserting that
either he or other unidentified surgeons could perform the procedure with greater care or
more skill than the defendant ordinarily performed it. In the Court of Appeal, Handley
JA read one of Professor Benjamin's answers as meaning that he had performed between
one hundred and one hundred and fifty operations without a perforation of the oesophagus. If that interpretation had been correct, it would have provided an evidentiary foundation for the argument, if not the conclusion, that the defendant's failure to warn had
denied her the alternative of having the procedure performed with a reduced risk of perforation of her oesophagus. However, the plaintiff did not really dispute that his Honour
misunderstood Professor Benjamin's answer and that the effect of the Professor's
evidence was merely that he had carried out that number of operations without the onset
of mediastinitis. Indeed, it is possible to read one of Professor's Benjamin's answers as
indicating that perforations have occurred on a number of occasions when he or a team
of surgeons of which he was a member has carried out the procedure [40].
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41.

Nothing in the evidence suggested that there was available to the plaintiff the services of
a surgeon of such skill that he or she would never perforate the oesophagus while
performing this procedure. Nor did the evidence suggest that either Professor Benjamin
or any other surgeon was so superior in skill to the defendant that an operation by that
person carried with it a statistically significant lesser risk of perforation than an operation by the defendant. Professor Benjamin was no doubt a pre-eminent surgeon in this
field and had performed the operation on many more occasions than the defendant. It is
also true that risk of perforation will vary depending upon the degree of care taken on a
particular occasion. But the evidence did not suggest, let alone prove, that an operation
by the defendant carried with it a statistically significant greater risk of perforation than
that of any other qualified surgeon. There is not even a suggestion that the defendant had
perforated the oesophagus in any previous operation. The evidence was all one way that
perforation of the oesophagus was an inherent risk of the procedure. That is to say, it
was an injury that could occur even when reasonable skill and care were exercised. The
fact that it happened on this occasion says nothing about whether an operation by the
defendant carried with it a statistically significant greater risk of injury.

42.

The plaintiff's claim must fail. This follows from her failure to prove that there was open
to her an alternative course of action which would have reduced the inherent chance of a
perforation and consequent onset of mediastinitis and damage to the recurrent laryngeal
nerve. The highest that her case can be put is that the defendant's failure to warn her
resulted in her having the procedure at an earlier date and no doubt at a different place
with a different surgeon than would have been the case if the defendant had carried out
his duty and warned her. On the evidence, the carrying out of the procedure by the
defendant on the day and at the place did not increase the risk of injury involved in the
procedure. That being so, the defendant's failure to warn did not materially contribute to
the plaintiff's injury. Her claim that a causal connection existed between that failure and
her injury must be rejected.

43.

On the view that I take of the case, it is of no relevance that, if she had been warned,
another surgeon would have performed the procedure and that the chance of her suffering damage to the laryngeal nerve in that procedure was very remote. Perforation of the
oesophagus with consequential mediastinitis and inflammation resulting in damage to
the laryngeal nerve is such a rare event that it is close to a certainty that the plaintiff
would have avoided mediastinitis and consequential damage to the laryngeal nerve if
another surgeon had performed the procedure. Perforation of the oesophagus can and
does occur in carrying out the procedure even though the surgeon exercises reasonable
skill and care. When it does occur, it will lead to mediastinitis only if bacteria is present
in the oesophagus. According to the evidence of Professor Benjamin, it is "very rare" for
a perforation to be complicated by mediastinitis. Even then, as the learned trial judge
found "the likelihood is that the problems would clear up". It seems almost certain,
therefore, that if the plaintiff had been warned and had had the operation performed by
another surgeon she would have avoided damage to her laryngeal nerve.

44.

However, it is also close to a certainty that neither mediastinitis nor damage to the laryngeal nerve would have occurred if the defendant had performed the operation on some
other day or even at some different hour on that day. He was not as experienced a
surgeon as Professor Benjamin but he had performed the operation successfully on
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previous occasions. If reasonable care is exercised, there is only a remote possibility that
damage to a laryngeal nerve resulting from mediastinitis will lead to paralysis of the
vocal cords, as happened with the plaintiff, irrespective of which surgeon performs the
procedure. Moreover, given the plaintiff's abandonment of any claim that the defendant
had performed the operation negligently, he must be taken to have exercised reasonable
skill and care on this occasion. His performance on this occasion was differentiated from
that of others only by the eventuation of a risk that is inherent in the procedure whoever
performs it.
45.

To hold the defendant liable on the basis that if the plaintiff had been given a warning of
the risk of mediastinitis occurring she would have avoided that condition is simply to
apply the "but for" test, a course which March [41] rejects. If, as the result of the
defendant warning the plaintiff about the risk of perforation, the plaintiff had sought out
another surgeon who had operated and accidentally perforated the plaintiff's oesophagus
with consequent mediastinitis, only the most faithful adherents to the "but for" test
would argue that the defendant's warning had caused the perforation and mediastinitis.
To so argue would seem an affront to common sense. Similarly, with great respect to the
learned judges in the courts below, it seems contrary to common sense to conclude that
the defendant's failure to warn caused or materially contributed to him perforating the
plaintiff's oesophagus on this occasion. From a common sense point of view, the cause of
the perforation and the consequent mediastinitis was the examination of the oesophagus
with a rigid endoscope, an examination which carried with it an inherent risk of
perforation.

46.

The attractiveness of the proposition that the defendant's failure to warn caused or materially contributed to the plaintiff's perforation and mediastinitis derives, I think, from the
language in which the proposition is expressed. Authorities on writing recognise that
using a noun instead of a verb to express action (nominalisation) and omitting an actor
from a sentence are fertile sources of imprecise communication [42]. The use of a
nominalisation and the omission of an actor can also conceal reasoning errors. The question: "Did the defendant's failure to warn cause or materially contribute to the
perforation of the oesophagus" is more readily answered in the affirmative than the
question: "Did the defendant's failure to warn cause or materially contribute to him
perforating the defendant's oesophagus?"

47.

The first question uses a noun (perforation) instead of the verb (perforate) and expresses
no action. Because the perforation follows the failure to warn and the question identifies
no action or actor, that question implicitly suggests a connection between the failure to
warn and the perforation. But it is merely a temporal or sequential connection between
the omission and the injury. When analysed, therefore, the posing of the first question
can be of little, if any, assistance in determining whether the defendant by failing to warn
of the risk of injury materially contributed to him perforating the oesophagus of the
plaintiff.

48.

The second question focuses on the defendant and makes his actions central to the
inquiry. Its very statement suggests a negative answer. His omission to warn had nothing
to do with him perforating the oesophagus on that particular day, except as one of many
events that combined to place him in the theatre that day operating on the plaintiff. For
the purpose of legal causation theory, his omission to warn was no more causative of the
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perforation than were his medical qualifications, no more causative of the plaintiff's
injury than the lack of a crane driving certificate was causative of the deceased's injury in
Leask Timber [43].
49.

It follows that the learned judges of the Supreme Court and the Court of Appeal erred in
finding that there was a causal connection between the defendant's failure to warn and
the plaintiff's injury.

50.

The plaintiff also sought to rely on an alternative case that she lost the chance of having
the procedure performed without a perforation occurring. However, this is not a case
concerned with "loss of a chance" as that phrase is understood in the many cases that
have come before the courts since Chaplin v. Hicks [44] authoritatively decided that a
loss of a chance or opportunity was compensable in damages. No part of the relationship
between the plaintiff and the defendant involved her being given the opportunity to seek
a higher standard of care or better treatment from another surgeon or an opportunity to
have the procedure carried out without perforation of the oesophagus [45]. Her relationship with the defendant gave her a legal right to have her condition examined, diagnosed
and treated with reasonable care and skill by the defendant and to be informed and
advised by him of any material risk inherent in the proposed procedure. But nothing in
that relationship required the defendant to provide opportunities of the kind to which I
have just referred. The damage that the plaintiff suffered was physical injury, not loss of
a chance or opportunity. That being so, her claim stands or falls according to whether
the physical injury that she suffered was causally connected for legal purposes with the
defendant's failure to warn.

51.

The appeal must be allowed.
GUMMOW J.
THE FACTS

52.

The appellant, Dr Chappel, is an ear, nose and throat specialist. On 10 June 1983, the
respondent, Mrs Hart, underwent surgery at the hands of Dr Chappel for the removal of
a pharyngeal pouch in her oesophagus. During that procedure, her oesophagus was
perforated and there ensued an infection known as mediastinitis. This was caused by
bacteria present in the oesophagus escaping through the perforation into the mediastinum which is part of the chest cavity. While Mrs Hart appears by November 1984 to
have recovered from the perforated oesophagus and mediastinitis, the infection damaged
the laryngeal nerve and led to a paralysis of the right vocal cord. This affected the
performance by Mrs Hart of her duties in a senior position in the New South Wales
Department of School Education. In 1985 she was retired from that position on medical
grounds.

53.

The surgical procedure was "elective" for the respondent in June 1983, although at a
later stage the position would have been reached where it could no longer sensibly be
deferred. The evidence did not indicate with any precision when Mrs Hart's condition
would have reached that stage.

54.

Mrs Hart sued Dr Chappel in the Supreme Court of New South Wales. She pleaded her
action in contract and in the tort of negligence. She did not allege that the operation had
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been performed negligently. Rather, Mrs Hart alleged that on 20 April 1983 she had
consulted Dr Chappel for advice concerning medical problems relating to her throat and
that, after the receipt of his advice to undergo a surgical procedure, she engaged Dr
Chappel to carry out that procedure. The trial judge made findings to that effect.
55.

Mrs Hart pleaded that her agreement with Dr Chappel contained an implied term that he
would warn her of all risks associated with the procedure, that he had failed to warn her
of those risks and that he caused or allowed to be caused her injuries. Mrs Hart also
pleaded that Dr Chappel had been negligent in advising her in relation to the procedure
by failing to warn her of any risks associated with its performance. In particular, she
alleged that Dr Chappel, before obtaining her consent to the carrying out of the
procedure, had failed to warn her of the risks of sustaining the injuries which she in fact
sustained. Mrs Hart further alleged that, in consequence of this negligence and breach of
contract, she had sustained a perforated oesophagus and consequent paralysis of the
right vocal cord. Finally, she contended that she had incurred out-of-pocket expenses and
sustained economic loss by reason of her compulsory retirement in 1985.

56.

The trial was conducted by a judge sitting without a jury. There was a verdict for the
respondent and judgment in the sum of $172,500.61. The New South Wales Court of
Appeal (Mahoney P, Handley JA and Cohen AJA) dismissed an appeal by Dr Chappel
and a cross-appeal by Mrs Hart in which she challenged as inadequate that component
of the verdict which was an award of $30,000 for general damages. Dr Chappel appeals
to this Court.

57.

This Court decided in Rogers v. Whitaker [46] that a medical practitioner has a duty to
warn a patient of a material risk inherent in a proposed procedure or treatment and that
[47]:
"a risk is material if, in the circumstances of the particular case, a reasonable person in
the patient's position, if warned of the risk, would be likely to attach significance to it or
if the medical practitioner is or should reasonably be aware that the particular patient, if
warned of the risk, would be likely to attach significance to it".
Mrs Whitaker sued successfully in tort, for negligence. In this Court, there was no
challenge to the holding that Mrs Whitaker would not have undergone the surgery had
she been advised of the risk of sympathetic ophthalmia. That finding was treated as one
going to the establishment of causation [48].

58.

In the present case, the primary judge held that Dr Chappel had breached the duty to
warn of a material risk, which is formulated in the above passage in Rogers v. Whitaker
and which, in the circumstances of the case, Dr Chappel had owed to his patient.
Further, the injury resulting from the sequence of the perforation, the infection (mediastinitis), the damage to the laryngeal nerve and the paralysis of the right vocal cord had
been, on the evidence, reasonably foreseeable. In this case, unlike Rogers v. Whitaker
itself, the outcome of the appeal turns upon questions of causation and the measure of
damages. Damage was the gist of her action in negligence. Breach of the contract entitled
Mrs Hart to a verdict and at least nominal damages, but recovery beyond that would
have required her to establish an element of causation analogous to that in tort [49].

59.

The trial judge found that Dr Chappel had reassured Mrs Hart that what was proposed
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was "a common operation" and that, whilst he mentioned the risk of perforation as a
recognised complication, he did not warn her of the risk of injury to the laryngeal nerve
and the consequent risk of partial or total loss of her voice. His Honour accepted Mrs
Hart's evidence that if she had been warned of this risk she would not have undergone
surgery when she did. It followed that "but for" the failure of Dr Chappel to warn Mrs
Hart she would not have undergone surgery on 10 June 1983 and she would not have
sustained the injuries which then ensued from the surgery undergone at that particular
time.
60.

However, Dr Chappel challenges the finding against him with respect to causation. In
particular, he bases this challenge on the finding by the trial judge that, even if Mrs Hart
had elected to defer surgery after receipt of an adequate warning of the risk, sooner or
later she would have had the operation. This would have carried the risk of the
complication which in fact had come to pass after the surgery performed on 10 June
1983. Mrs Hart's injuries were a random event which could have resulted whenever the
surgery was performed. In ground 3A of the Amended Notice of Appeal [50], Dr
Chappel contends that damages should have been assessed "as a loss of a chance rather
than as the physical injuries which, in fact, the [r]espondent suffered".

61.

The analysis of the issues in this Court was confused by a failure properly to distinguish
those factors which are relevant to the issue of causation and those that are to be considered in the assessment of damages.
CAUSATION

62.

In Australia, it is settled by the decision of this Court in March v. Stramare (E & MH)
Pty Ltd [51] that the legal concept of causation differs from philosophical and scientific
notions of causation. Mason CJ said [52]:
"In philosophy and science, the concept of causation has been developed in the context
of explaining phenomena by reference to the relationship between conditions and
occurrences. In law, on the other hand, problems of causation arise in the context of
ascertaining or apportioning legal responsibility for a given occurrence."
Mason CJ (with whom Toohey J and Gaudron J agreed) also held that, generally speaking, a sufficient causal connection is established if it appears that the plaintiff would not
have sustained the injuries complained of had the defendant not been negligent [53].
However, the "but for" test is not a comprehensive and exclusive criterion, and the
results which are yielded by its application properly may be tempered by the making of
value judgments and the infusion of policy considerations [54]. So, it may be "unjust" to
hold a defendant legally responsible for an injury which, though it may be traced back to
the wrongful conduct of the defendant, was the immediate result of unreasonable action
on the part of the plaintiff [55].

63.

In Environment Agency (formerly National Rivers Authority) v. Empress Car Co
(Abertillery) Ltd [56], the leading judgment in the House of Lords was given by Lord
Hoffmann. His Lordship stressed that whilst "the notion of causation should not be
overcomplicated", it should not "be oversimplified" [57]. He went on to emphasise that
(a) the legal issue is not what caused the result complained of, but did the defendant
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cause it [58], and (b) "common sense" answers to questions of causation will differ
according to the purpose for which the question is asked and the rule by which
responsibility is being attributed [59]. In particular, "one cannot give a common sense
answer to a question of causation for the purpose of attributing responsibility under
some rule without knowing the purpose and scope of the rule" [60].
64.

Lord Hoffmann illustrated these points [61] by the following discussion of Stansbie v.
Troman [62]:
"A decorator working alone in a house went out to buy wallpaper and left the front door
unlocked. He was held liable for the loss caused by a thief who entered while he was
away. For the purpose of attributing liability to the thief (e.g. in a prosecution for theft)
the loss was caused by his deliberate act and no one would have said that it was caused
by the door being left open. But for the purpose of attributing liability to the decorator,
the loss was caused by his negligence because his duty was to take reasonable care to
guard against thieves entering."
His Lordship concluded [63]:
"Before answering questions about causation, it is therefore first necessary to identify the
scope of the relevant rule. This is not a question of common sense fact; it is a question of
law. In Stansbie v. Troman the law imposed a duty which included having to take
precautions against burglars. Therefore breach of that duty caused the loss of the
property stolen."

65.

The nature and purpose of a duty with the content established in Rogers v. Whitaker [64]
concern the right of the patient to know of material risks which are involved in
undergoing or forgoing certain treatment. This, in turn, arises from the patient's right to
decide for himself or herself whether or not to submit to the treatment in question [65].
That choice "is, in reality, meaningless unless it is made on the basis of relevant
information and advice" [66].

66.

In the present appeal, not only was the damage which Mrs Hart suffered reasonably
foreseeable, but the fact that the relevant conjunction of circumstances could occur
should have been the subject of any adequate warning and the reason for giving it. It is
true that in some cases of a failure to warn by a medical practitioner an application of
the "but for" test without qualification could lead to absurd or unjust results. Such
would have been the situation if, for example, instead of suffering damage to her
laryngeal nerve, Mrs Hart had been injured through the misapplication of anaesthetic.
Whilst it would still be open to conclude that, but for Dr Chappel's failure to warn her
of the possibility of damage to her voice, she would not have opted for the operation at
that time and would not have been injured by the anaesthetic, the law would not
conclude that the failure to warn of the risk of injury to the laryngeal nerve caused the
injury resulting from the anaesthetic.

67.

The present appeal is significantly different from the situation described. In Mrs Hart's
case, the very risk of which she should have been warned materialised. In his written
submissions filed by leave after the hearing of the appeal, Dr Chappel conceded that, if
the surgery had been performed at a different time, then " [i]n all likelihood" Mrs Hart
"would not have suffered the random chance of injury". In addition, the particular risk
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involved had been the subject of a specific inquiry by Mrs Hart of the medical practitioner who then was engaged by her to perform the surgery. She was a person for whom the
potential consequences of damage to her voice were more significant than the
"statistical" risk. Those additional factors combined with the satisfaction of the "but
for" test were sufficient to establish causation in this case.
68.

Here, the injury to Mrs Hart occurred within an area of foreseeable risk. In the absence
of evidence that the breach had no effect or that the injury would have occurred even if
Dr Chappel had warned her of the risk of injury to the laryngeal nerve and of the
consequent risk of partial or total voice loss, the breach of duty will be taken to have
caused the injury [67].

69.

In those circumstances the task of Dr Chappel was to demonstrate some good reason for
denying to Mrs Hart recovery in respect of injuries which she would not have sustained
at his hands but for his failure adequately to advise her. Dr Chappel founds his case upon
the circumstance that injuries of the nature which were sustained by his patient may be
caused without negligent performance of the procedure. He joins to that consideration
three matters. The first is the circumstance that sooner or later (though it does not
appear whether this would have been before Mrs Hart's retirement in August 1985 or,
indeed, at any particular time) Mrs Hart would have been obliged to submit to the procedure. The second is the finding by the trial judge that at some future time Mrs Hart
would in fact have done so, even after being made adequately aware of the risk. The
third is that this later operation would have carried the same risk of injury. Thus, it was
said to follow that Mrs Hart had lost no "real and valuable chance ... of the risk [of
injury] being diminished or avoided". In support of that conclusion, reliance was placed
upon passages in Sellars v. Adelaide Petroleum NL [68] which deal with lost opportunities or chances to acquire benefits. However, as is emphasised later in these reasons, Mrs
Hart did not sue to recover the value of an opportunity or chance lost to her by the act
or omission of Dr Chappel.

70.

In this way the submissions for Dr Chappel tended to divert attention from the central
issue, namely whether there was adequate reason in logic or policy for refusing to regard
the "but for" test as the cause of the injuries sustained by Mrs Hart, by the allurement of
further cogitation upon the subject of "loss of a chance".

71.

Once the criterion for assessment of the adequacy of causation has been determined as a
matter of law, the question whether the plaintiff has suffered some damage and therefore
has a complete cause of action in tort is normally established by evidence which satisfies
the civil standard of proof [69]. If causation is not established in this way, then the
plaintiff will fail and recover nothing [70].

72.

The difficulties which this standard of proof may present to plaintiffs in certain types of
litigation have attracted attention in recent times. In Snell v. Farrell [71], Sopinka J, who
gave the judgment of the Supreme Court of Canada, referred with approval to the treatment of the subject by Professor Fleming. That scholar had written [72]:
"This traditional approach has come increasingly under challenge in dealing with nontraumatic injuries such as man-made diseases linked to dust, deafness, dermatitis,
asbestosis, or linked to chemical products like Thalidomide, DES, and Agent Orange.
Another group of cases involves medical procedures depriving patients of a chance of
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survival or cure. It is often difficult to prove medical causation by 'particularistic'
evidence, that is direct, anecdotal, non-statistical evidence from the mouth of witnesses."
73.

The result of the application of the traditional criterion of proof may be to deny
plaintiffs any recovery in tort. There has been discussion of alternatives to denial of
recovery in obedience to the "more probable than not" civil standard of proof [73].
Writing in 1989, Professor Fleming said of these alternatives [74]:
"One is to lower the conventional standard and accept exposure to the risk of injury
instead of actual injury as a compensable event. Another is to limit liability in an amount
proportionate to the risk created by each individual agent. Both of these modifications
have gained reluctant and by no means universal acceptance by Anglo-American courts."

74.

In Snell v. Farrell [75], Sopinka J referred to material suggesting that in the United States
the loosening of the criteria for recovery in medical malpractice suits had been followed
by the withdrawal of some major insurers from the market [76]. Subsequently, in
Laferrière v. Lawson [77], the Supreme Court of Canada held that it had not been proved
on the balance of probabilities that the failure in 1971 of the defendant to inform his
patient that the growth removed by him was cancerous had caused her death in 1978.
The evidence was that the patient's chances of survival would not have been greater had
she been informed in 1971 of the diagnosis. The Court also held that the theory of liability for loss of a chance was not to be adopted in such a case [78].

75.

The present appeal does not involve any consideration of whether such means should be
adopted to assist recovery by plaintiffs in certain cases. Mrs Hart did not plead that she
contracted for the benefit of a chance of avoiding physical harm or damage. She alleged
an obligation to warn her of all risks associated with the procedure, and the failure to
discharge that obligation. Nor does Mrs Hart submit in tort that the deprivation of the
chance of a full recovery should be accepted as the equivalent of or substitute for her
physical injury and damage.

76.

To the contrary, it is Dr Chappel who seeks (in ground 3A of the Amended Notice of
Appeal) to intrude considerations of risk and chance with the objective of denying
recovery to Mrs Hart. I have set out earlier in these reasons the steps by which Dr
Chappel seeks to achieve that result. However, this is not a case in which Mrs Hart seeks
damages for the loss of an opportunity or chance to acquire or receive a benefit with a
value to be ascertained by reference to the degree of probabilities or possibilities. As is
explained in Sellars v. Adelaide Petroleum NL [79], in Australia this generally is what is
involved in the "loss of a chance" cases. Similarly, in Athey v. Leonati the Supreme Court
of Canada observed [80]:
"The [loss of chance] doctrine suggests that plaintiffs may be compensated where their
only loss is the loss of a chance at a favourable opportunity or of a chance of avoiding a
detrimental event."
Rather, Mrs Hart claimed damages for the injuries she sustained. To make good her case
and to obtain the award of damages she recovered, Mrs Hart was not required to
negative the proposition that any later treatment would have been attended with the
same or a greater degree of risk.

77.

This is not a case such as Hotson v. East Berkshire Area Health Authority [81]. There,
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the facts precluded the adoption of the plaintiff's hypothesis that he would have escaped
disability to his hip joint but for the negligence of the defendant in failing to diagnose a
fracture and to treat it promptly.
78.

In the present case, the chain of causation appears from the historical facts found to have
intervened between the negligent omission of Dr Chappel and the injuries sustained by
Mrs Hart [82]. There was no difficulty in demonstrating what would have happened if
Dr Chappel had given Mrs Hart the warning required by Rogers v. Whitaker before the
surgical procedure on 10 June 1983 in which her oesophagus was perforated, leading to
the development of mediastinitis and the paralysis of her right vocal cord. Mrs Hart
would not have undergone that procedure at the hands of Dr Chappel. She would have
wanted "the most experienced person with a record and reputation in the field", such as
Professor Benjamin.

79.

Professor Benjamin, a pre-eminent specialist in throat surgery, was called by Mrs Hart.
He was asked questions concerned with the incidence of perforation of the oesophagus,
followed by the mediastinum infection and then by injury to the laryngeal nerve. It indicates that, had Mrs Hart undergone the same surgical procedure in other circumstances,
the cumulative risks which produced her injuries were so unlikely to recur as to border
upon the speculative. In chief, the matter was dealt with as follows:
Q.

To your knowledge what was the incidence of perforation of the oesophagus in this
type of procedure?

A.

Well, I think it is higher than most surgeons would recognise. We have done studies
simply by taking an x-ray of every patient who has this operation within an hour of
the operation and I would think that, depending upon the experience and care with
which the surgery is done, it could occur as often as one in twenty or thirty or forty
operations, but it is usually just an escape of a few bubbles of air and the patient is
asymptomatic. It is very rare indeed for that to then be complicated by what we call
mediastinitis. That is a very severe infection.

Q.

If there is a full perforation, does mediastinitis always follow?

A.

That depends on what a full perforation is. If there is any perforation mediastinitis
can follow.

Q.

What would be the process, if it be the case, [whereby] the mediastinitis would compromise the laryngeal nerve?

A.

There you have me guessing again. It is an abscess, pus formation in a smaller or
larger quantity. If there is a delicate nerve in the area one must presume it could
undergo some form of damage." (emphasis added)

In cross-examination there was the following exchange:
Q.

Just, finally, you have given evidence as to this complication of perforation being
one in twenty or forty; that is, the complication of perforation at all. Of course, that
statistic applies to any perforation whatsoever, most of which, as I understand it,
don't lead to any complication of any significance at all. Is that right?

A.

That's correct.
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80.

Q.

Can you give us, likewise, a statistic of this complication arising that does lead to
mediastinitis? You say it is very rare. Are you able to translate that in similar terms
to the way you have expressed yourself apropos the statistic of one in twenty to
forty, or not?

A.

Could I give my own experience?

Q.

Yes?

A.

I believe, not having counted it, that I have performed between one hundred and
150 operations and have not had a patient with that complication. Nevertheless, I
think every practising ear nose and throat surgeon, whether he does this operation
or not, is aware of the possibility of perforation and mediastinitis that may follow
the operation." (emphasis added)

The reference by Professor Benjamin to experience and care in the particular case underlines the significance of several observations by Gonthier J in delivering the majority
judgment in the Supreme Court of Canada in Laferrière v. Lawson [83]. His Lordship
said [84] that he was not prepared to conclude that "particular medical conditions
should be treated for purposes of causation as the equivalent of diffuse elements of pure
chance, analogous to the non-specific factors of fate or fortune which influence the
outcome of a lottery". He had earlier identified [85] loss of chance cases where the
damage can only be understood in probabilistic terms as those where there was no
factual context in which to evaluate the likely result other than the realm of "pure
statistical chance", so that "the pool of factual evidence regarding the various
eventualities in the particular case is dry". Gonthier J concluded [86]:
"I can certainly see no reason to extend such an artificial form of analysis to the medical
context where faults of omission or commission must be considered alongside other
identifiable causal factors in determining that which has produced the particular result in
the form of sickness or death. As far as possible, the court must consider the question of
responsibility with the particular facts of the case in mind, as they relate concretely to the
fault, causation and actual damage alleged in the case."

81.

In the present case, the obtaining of adequate advice as to the risks involved was a
central concern of Mrs Hart in seeking and agreeing to undergo the surgical procedure in
question. It would, in the circumstances of the case, be unjust to absolve the medical
practitioner from legal responsibility for her injuries by allowing decisive weight to
hypothetical and problematic considerations of what could have happened to Mrs Hart
at the hands of some other practitioner at some unspecified later date and in conditions
of great variability.
ASSESSMENT OF DAMAGES

82.

Once the liability of Dr Chappel was established in contract and in tort, as was properly
done, there may have been a question when assessing Mrs Hart's loss of what, if any,
reductions arising from the uncertainty of future events properly were to be taken into
account [87]. The principles applicable were laid down in Malec v. J C Hutton Pty Ltd
[88]. In that case, the plaintiff was entitled to be compensated for the near certainty that,
as a result of the defendant's negligence between 1975 and 1977, he would suffer from a
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psychiatric condition and be unemployable for the rest of his life [89]. However, the
majority in the Queensland Full Court had found that it was "likely" that, independently
of the defendant's negligence, as a result of the plaintiff's unemployability, he would have
developed a similar neurotic condition. This Court held that the Full Court had erred in
refusing to award damages for economic loss suffered after May 1982. The case was
returned to the Supreme Court to determine if the damages otherwise recoverable should
be reduced to provide for the chance that, independently of the negligence of the
defendant, the plaintiff would have been placed in a similar position by May 1982. A
chance expressed in terms of probability as "say less than 1 per cent" would properly be
disregarded as speculative [90].
83.

In the present case, it would have been for Dr Chappel to show [91] that Mrs Hart's
damages were to be reduced to reflect the possibility, being more than a speculation, that
independently of his negligence Mrs Hart would have sustained at some later date the
injuries of which she complained. That was not the way in which the case for the appellant was presented. Rather, the attempt was to show a lack of causation and to deny any
liability. The submissions by Dr Chappel in a large measure attempt to turn speculative
matters, which are relevant, if at all, upon the assessment of damages, to account by
disrupting the principles governing causation. In this Court, as in the Court of Appeal,
Dr Chappel seeks an order setting aside the verdict for Mrs Hart and its replacement by
a judgment in his favour.

84.

In any event, by her Notice of Contention Mrs Hart submits that Dr Chappel would
have failed in any attempt at trial to obtain a Malec discount and I agree. The evidence
of Professor Benjamin, which is set out earlier in these reasons, and the observations in
the Supreme Court of Canada to which I have referred, indicate the serious difficulty that
would have arisen in this case in passing from the speculative to the ascertainment of a
degree of probability. That consideration serves also to emphasise the strength of Mrs
Hart's case on causation.
CONCLUSION

85.

The appeal should be dismissed with costs.

86.

KIRBY J.
This is yet another appeal concerned with the difficult topic of causation.

87.

Causation: a complex and controversial problem
Establishing a causal connection between an alleged wrongdoer's conduct or default and
the harm complained of is a pre-condition to the legal liability to pay damages. But, as
Professor Dieter Giesen has observed, establishing a causal connection between medical
negligence and the damage alleged is often the most difficult task for a plaintiff in
medical malpractice litigation (as, indeed, in other negligence actions) [92]. Judges in
common law countries can take only the smallest comfort from the fact that determining
what caused an injury, for the purposes of legal liability, is also regarded as a most difficult task by the courts of civil law countries [93]. Like courts of the common law, those
courts have searched for principles to provide a "filter to eliminate those consequences of
the defendant's conduct for which he [or she] should not be held liable" [94]. The search
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sets one on a path of reasoning which is inescapably "complex, difficult and controversial" [95]. The outcome is a branch of the law which is "highly discretionary and
unpredictable" [96]. Needless to say, this causes dissatisfaction to litigants, anguish for
their advisers, uncertainty for judges, agitation amongst commentators [97] and friction
between healthcare professionals and their legal counterparts [98].
88.

There are no easy solutions to these problems. This is apparent from the many cases
concerned with causation in the context of medical negligence coming before final and
other courts of appeal in England [99], Canada [100], the United States of America [101]
and Australia [102]. It is further illustrated by the division of opinions in this case:
Gaudron J and Gummow J favouring the dismissal of the appeal; McHugh J and Hayne
J being in favour of allowing it. I agree with the remarks of my colleagues that the case is
a difficult one involving an unusual chain of events. But, it is not unique. Other cases
exist which bear certain similarities [103]. Whilst avoiding the dangers of endless theoretical argument and acknowledging the disputability of a result depending upon the
drawing of lines which fix the outer perimeter of legal liability [104], this Court must
endeavour to give guidance in this case as to the approach to be taken when problems of
this kind arise in the future, as surely they will.
A patient is not warned and suffers damage

89.

By the time this appeal from the New South Wales Court of Appeal [105] reaches its
conclusion in this Court more than fifteen years will have passed since the surgery on 10
June 1983 which gives rise to it. Mrs Beryl Hart (the respondent) underwent an
operation performed by Dr Clive Chappel (the appellant). He was, and is, a medical
practitioner and an ear, nose and throat specialist. The purpose of the operation, from
Mrs Hart's point of view, was to relieve a long period of difficulty she had experienced in
swallowing, eating and digestion, as well as with soreness of the throat. Radiological
examination revealed pharyngeal diverticular and associated narrowing of the adjacent
oesophagus. Dr Chappel suspected the presence of a pharyngeal pouch in which food
could become caught. He proposed a procedure known as a Dohlman's operation. The
hospital records state that Dr Chappel reported: "dilated pharyngeal pouch/oesophageal
wall to find with difficulty, very thick, nasogastric tube placed, contents acidic on litmus
testing. Operation performed with oesophageal dilation and Dohlman's endoscopic
division of pharyngeal pouch."

90.

Unfortunately, the operative procedure perforated Mrs Hart's oesophagus. This set in
train the escape of an infection (mediastinitis) which, in turn, compromised one of her
laryngeal nerves. This, in its turn, severely affected her voice. It resulted in her premature
retirement from a position as Principal Education Officer. Mrs Hart sued Dr Chappel for
negligence and breach of contract. At the trial in the Supreme Court of New South
Wales, Donovan AJ upheld her claim. He awarded her $172,500.61 damages [106]. Dr
Chappel and Mrs Hart both appealed to the Court of Appeal. He contended that no
damages should have been awarded. She argued that the damages were inadequate. The
Court of Appeal dismissed both appeals. Dr Chappel now appeals to this Court.
Although Mrs Hart filed a notice of contention, supporting the judgment on the assumption that her entitlement to damages was (as Dr Chappel belatedly contended) to be
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assessed as a case of loss of a chance of a successful operation, no cross-appeal was filed
by her. In this way the issues were reduced to Mrs Hart's entitlement to damages and, if
so, how the damages should be calculated.
Common ground
91.

The issues in the appeal were even further refined before this Court:
1.

Mrs Hart's claim against Dr Chappel was limited to a complaint that he had failed
to warn her adequately, or at all, of the dangers involved in the operation:
specifically, that there was a danger that her voice could be compromised by the
complications which, in fact, occurred. A claim that Dr Chappel had conducted the
operation negligently, although initially pleaded, was not supported by evidence and
was abandoned at the trial.

2.

Although originally strongly contested, Dr Chappel (for the purpose of the appeal)
accepted (as the primary judge had found), that when asking about the risks prior to
the operation, Mrs Hart had said to him words to the effect: "I don't want to wind
up like Neville Wran". This remark was taken to be an allusion to a contemporaneous problem which, following operation, the then Premier of New South Wales (Mr
N K Wran) had experienced with his voice which had only been partly restored by a
teflon injection to his vocal cords. After the subject operation, Mrs Hart came under
the care of Professor B N Benjamin. In treating the damaged laryngeal nerve to
allow her improved use of the vocal cords he actually injected teflon. However, this
procedure left Mrs Hart's voice weak and affected, much as Mr Wran's voice had
been. Dr Chappel fought this appeal on the footing that he had failed properly to
respond to his patient's inquiry. To that extent he was in breach of his duty to
provide information to his patient which this Court's decision in Rogers v. Whitaker
[107] required him to give.

3.

The aetiology of the damage to Mrs Hart's laryngeal nerve was not in doubt. It
required the coincidence of three events: (1) the operative tear to the oesophagus;
(2) an escape of bacteria from the oesophagus; and (3) consequential impingement
of the resulting infection upon the nearby right vocal cord causing paralysis and
damage. Each of these preconditions was accepted to be very rare. A tear could
occur (according to Professor Benjamin's evidence) once in every 20, 30 or 40
operations. Usually, it resulted in nothing more than the "escape of a few bubbles of
air". The complication of mediastinitis that occurred in this case was "very rare
indeed". It had not occurred in the 100 to 150 operations performed by Professor
Benjamin. However, it was a recognised possibility. Once a patient asked a question
about that possibility, he or she was entitled to have an accurate and candid answer
so that the patient could make an informed decision about the surgery. For Mrs
Hart, the consequences were important and they were large.

4.

The condition which originally took Mrs Hart to Dr Chappel was "relentlessly
progressive". Surgery was the "only relief" for it. Without surgery there would not
only be soreness and difficulty in swallowing but the danger that food might
become caught in the throat needing emergency attention. It was therefore accepted
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that, even if Mrs Hart had been warned of the danger of damage to her voice, she
would eventually have undergone an operation on her throat. In any such operation
the slight risk would exist of the kind that followed Dr Chappel's procedure. Mrs
Hart did not dispute this. Dr Chappel conceded that, if the surgery had in fact been
postponed and carried out at a different time, " [i]n all likelihood [Mrs Hart] would
not have suffered the random chance of injury" to her vocal cord. This represented
nothing more than acceptance that such injury was an extremely rare occurrence. It
was not even mentioned in some clinical textbooks.
5.

92.

Mrs Hart swore that if she had been told by Dr Chappel of the risks to her voice she
would not have gone ahead with the operation by him. She would have sought
further advice. She would have wanted the operation performed by the most experienced person available. Professor Benjamin was posited as such a person. The evidence showed that he had performed many more operations of this kind than Dr
Chappel had. The primary judge accepted that Mrs Hart was a witness of truth. Her
claim must therefore be assessed on the footing that, with the warning that the law
required Dr Chappel to give her, she would not have gone ahead with the operation
when she did. She would thus not in fact have suffered the damage which ensued.

Dr Chappel contended that, in the foregoing facts, Mrs Hart was not entitled to recovery.
The random chance of complications could just as easily have struck during an operation
at a later time and place and conducted by a different surgeon. In the absence of proof of
negligence in the performance of the operation, his accepted failure to warn Mrs Hart
had not caused her damage. Mrs Hart, armed with the decisions below, contended that
she had established sufficient facts to demonstrate a causal connection and to retain her
damages.
Causation: general legal propositions

93.

To answer the problem presented by the appeal, it is useful to collect a number of
propositions, established by authority, relevant to a case such as the present:
1.

A practical question: The starting point is to remember the purpose for which
causation is being explored. It is a legal purpose for the assignment of liability to
one person to pay damages to another. It is not to engage in philosophical or scientific debate, still less casuistry [108]. As Windeyer J explained in The National
Insurance Co of New Zealand Ltd v. Espagne [109]:

"Philosophy and science seek the explanation of phenomena and look to relationships
and concurrences. Law is not concerned rerum cognoscere causas, but with attributing
responsibility to persons."
The law allocates responsibility by a process which at once determines the entitlement of
the particular plaintiff and sets the standards of conduct that may be expected of other
persons in positions analogous to the defendant. The law's concern is entirely practical
[110]. "In the varied web of affairs, the law" said Lord Wright, "must abstract some
consequences as relevant, not perhaps on the grounds of pure logic but simply for practical reasons" [111]. Where a breach of duty and loss are proved, it is natural enough for a
court to feel reluctant to send the person harmed (in this case a patient) away empty
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handed [112]. However, such reluctance must be overcome where legal principle requires
it. It must be so not only out of fairness to the defendant but also because, otherwise, a
false standard of liability will be fixed which may have undesirable professional and
social consequences [113].
2.

A common sense approach: Causation is essentially a question of fact [114]. It is to be
resolved as a matter of common sense [115]. This means that there is usually a large
element of intuition in deciding such questions which may be insusceptible to detailed
and analytical justification. As Dixon CJ, Fullagar and Kitto JJ remarked in Fitzgerald v.
Penn [116] "it is all ultimately a matter of common sense" and " [i]n truth the
conception in question [i.e. causation] is not susceptible of reduction to a satisfactory
formula". Similarly, in Alphacell Ltd v. Woodward [117], Lord Salmon observed that
causation is "essentially a practical question of fact which can best be answered by ordinary common sense rather than by abstract metaphysical theory." Yet, a losing party has
a right to know why it has lost and should not have its objections brushed aside with a
reference to "common sense", at best an uncertain guide involving "subjective,
unexpressed and undefined extra-legal values" [118] varying from one decision-maker to
another. Nevertheless, despite its obvious defects, the common sense test has been
embraced by this Court as a reminder that a "robust and pragmatic approach" [119] to
such questions is the one most congenial to the common law.

3.

The "but for" consideration: If, but for the negligent act or omission, the actual damage
suffered by a plaintiff would not have occurred, it will often be possible, as a practical
matter, to conclude the issue of causation in the plaintiff's favour. Similarly, where the
damage would probably have happened anyway, it will often be possible to conclude
that the act or omission was not the cause for legal purposes [120]. In this sense, the
"but for" test, so qualified, remains a relevant criterion for determining whether the
breach of duty demonstrated is a cause of the plaintiff's damage [121]. However, it is not
the exclusive test. Nor is it sufficient on its own to demonstrate the causal link for legal
purposes [122]. It is a mistake to read this Court's cautionary words about the "but for"
test as an expulsion of that notion from consideration where the question of causation is
in contest. On the contrary, a sufficient causal connection will, generally speaking, be
established if it appears that the plaintiff would not have suffered the damage
complained of but for the defendant's breach of duty. The Court has simply added the
warning that it is necessary to temper the results thereby produced with "value
judgments" and "policy considerations". This qualification has been expressed lest a
party, shown to have been in breach of duty, is forever thereafter to be liable for every
misfortune that follows in time [123] whatever the breach demonstrated and however
irrelevant it may appear to the damage which ensued. As Windeyer J observed in
Faulkner v. Keffalinos [124]:
"But for the first accident, the [plaintiff] might still have been employed by the [defendants], and therefore not where he was when the second accident happened: but lawyers
must eschew this kind of 'but for' or sine qua non reasoning about cause and consequence."
In an attempt to assist decision-makers in the task of drawing lines and in the assignment
of legal responsibility, various phrases have been proffered by generations of judges to
mark out a legally relevant cause (such as "proximate cause", "legal cause", "true
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cause", "effective cause", "substantial cause", "direct cause", "foreseeable cause" or
"cause in fact") [125]. These phrases, whilst well-intentioned, beg the question that is to
be answered. They also carry dangers of their own [126]. So does the attempt to convert
the inquiry, as McHugh J has suggested, from the passive to the active voice as if this will
solve the quandary of causation. That quandary remains, however it is expressed in
verbal formulation.
4.

The plaintiff's legal onus: It is elementary to say that it is a pre-condition to recovery of
damages for an established breach of a legal duty that the onus is upon the plaintiff to
prove that the breach alleged was the cause of the damage shown. It is important to keep
separate the questions of liability and the calculation of damages. Where, as in this case,
a plaintiff relies on a claim in contract, proof of breach of that contract will entitle the
plaintiff to nominal damages at least [127]. For recovery of compensation beyond
nominal damages in contract, the plaintiff must prove that the breach was the cause of
the damage. This is as true of a claim based on the tort of negligence as of one framed in
contract [128]. In this sense, the legal burden of proving causation is, and remains
throughout the proceedings, upon the plaintiff. It is not an insubstantial burden. In some
medical contexts it has even been described as Herculean [129]. In cases similar to the
present, it has been characterised as "the most formidable obstacle confronting health
care consumers" [130]. The reasons include the imprecision of, and uncertainty about,
some medical conditions; the progressive nature of others; the complexity of modern
medical practice and technology; and the fact that some mistakes, serious enough in
themselves, have no untoward results which can properly be attributed to them. In the
present case, Dr Chappel argued that he fell into the last stated class of exemption. The
recognised difficulties of causation for plaintiffs in medical negligence cases have
occasionally given rise to legal devices designed to lighten their burdens [131]. Some of
these will be mentioned below.

5.

Displacing apparent causation: In certain circumstances, the appearance that there is a
causal connection between the breach and the damage, arising from the application of
the "but for" test and the proximity of the happening of the damage, has been displaced
by a demonstration that:

6.

(a) The happening of the damage was purely coincidental and had no more than a time
connection with the breach [132];
(b) The damage was inevitable and would probably have occurred even without the
breach, for example by the natural progression of an undetected, undiagnosed or
unrevealed condition [133], or because the condition presented a life threatening
emergency which demanded instant responses without time for the usual warnings
and consents [134];
(c) The event was logically irrelevant to the actual damage which occurred [135];
(d) The event was the immediate result of unreasonable action on the part of the
plaintiff [136]; or
(e) The event was ineffective as a cause of the damage, given that the event which
occurred would probably have occurred in the same way even had the breach not
happened [137].
Reinforcing the duty to warn: In judging the performance of a health care or other
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professional, the law does not require perfection. It recognises the variability of professional skills. Even an expert, acting at the highest standards of the profession, may turn
in a less than perfect performance on a particular day. However, the requirement to warn
patients about the risks of medical procedures is an important one conducive to respect
for the integrity of the patient and better health care. In Australia, it is rigorous legal
obligation [138]. Its rigour was not challenged in this appeal. It must be accepted that,
by establishing the requirement to warn patients of a risk to which they would be likely
to attach significance, or of which they should reasonably be aware, the law intends that
its obligations be carefully observed. Breaches must be treated seriously. Because in some
cases the failure to warn would have no, or no relevant, consequences, proof of a breach
will not of itself be sufficient to establish an entitlement to damages for every harm that
thereafter occurs to the patient. To reason in such a way would involve the logical fallacy
of post hoc ergo propter hoc [139]. The plaintiff's legal obligation to show the causal
connection remains throughout the proceedings.
7.

Accepting subjective intentions: In considering the suggested consequences of a failure on
the part of a medical practitioner to advise a patient about the risks of a particular procedure, courts in Australia have adopted a "subjective" approach which has regard to what
the particular patient's response would have been had proper information been given
[140]. A contrary ("objective") approach, having regard to the response of a reasonable
person in the patient's situation, was not urged in this case, although it has found favour
in Canada [141] and the United States of America [142]. The subjective criterion
involves the danger of the "malleability of the recollection" even of an upright witness
[143]. Once a disaster has occurred, it would be rare, at least where litigation has commenced, that a patient would not be persuaded, in his or her own mind, that a failure to
warn had significant consequences for undertaking the medical procedure at all [144]
(where it was elective) or for postponing it and getting a more experienced surgeon (as in
this case). Yet, these dangers should not be over-stated. Tribunals of fact can be trusted
to reject absurd, self-interested assertions. Where such a conclusion is reached the case
will rarely come before an appellate court. The present appeal must be approached on
the footing accepted by the primary judge. This was that, if she had been warned, Mrs
Hart would not have had the operation, not have suffered the physical injuries which
then ensued and would have sought a more experienced surgeon when the time for
operation eventually came.

8.

Shifting the evidentiary onus: One means of alleviating the burden cast by law on a
plaintiff to establish a causal relationship between the breach and the damage concerns
the evidentiary onus. Australian law has not embraced the theory that the legal onus of
proof shifts during a trial [145]. Nevertheless, the realistic appreciation of the
imprecision and uncertainty of causation in many cases - including those involving
alleged medical negligence - has driven courts in this country, as in England, to accept
that the evidentiary onus may shift during the hearing. Once a plaintiff demonstrates that
a breach of duty has occurred which is closely followed by damage, a prima facie causal
connection will have been established [146]. It is then for the defendant to show, by
evidence and argument, that the patient should not recover damages. In McGhee v.
National Coal Board [147], a Scottish appeal, Lord Wilberforce explained why this was
so. Although Lord Wilberforce's statement in McGhee has proved controversial in
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England [148], it has received support in this Court [149]. Its principle has also been
accepted by international experts such as Professor Giesen. I find Lord Wilberforce's
exposition compelling [150]:
" [T]he question remains whether a pursuer must necessarily fail if, after he has shown a
breach of duty, involving an increase of risk of disease, he cannot positively prove that
this increase of risk caused or materially contributed to the disease while his employers
cannot positively prove the contrary. In this intermediate case there is an appearance of
logic in the view that the pursuer, on whom the onus lies, should fail – a logic which
dictated the judgments below. The question is whether we should be satisfied, in factual
situations like the present, with this logical approach. In my opinion, there are further
considerations of importance. First, it is a sound principle that where a person has, by
breach of a duty of care, created a risk, and injury occurs within the area of that risk, the
loss should be borne by him unless he shows that it had some other cause. Secondly,
from the evidential point of view, one may ask, why should a man who is able to show
that his employer should have taken certain precautions, because without them there is a
risk, or an added risk, of injury or disease, and who in fact sustains exactly that injury or
disease, have to assume the burden of proving more: namely, that it was the addition to
the risk, caused by the breach of duty, which caused or materially contributed to the
injury? In many cases ... this is impossible to prove, just because honest medical opinion
cannot segregate the causes of an illness between compound causes. And if one asks
which of the parties, the workman or the employers, should suffer from this inherent evidential difficulty, the answer as a matter of policy or justice should be that it is the
creator of the risk who, ex hypothesi must be taken to have foreseen the possibility of
damage, who should bear its consequences".
9.

Valuing a lost chance: A further way in which, in some circumstances, the difficulties of
causation for a plaintiff are alleviated is by treating the plaintiff's loss as a "loss of a
chance". In cases in which this approach is permissible, it may allow evaluation of the
plaintiff's loss in terms of comparing the chances of suffering harm (given the breach
which has occurred) against those that would have existed (if the breach is hypothesised
away). In CES v. Superclinics (Aust) Pty Ltd [151] I indicated my attraction to this
approach as a more rational and just way of calculating damages caused by established
medical negligence. It is clearly laid down by the authority of this Court that, in some
circumstances, a plaintiff may recover the value of a loss of a chance caused by a wrongdoer's act or omission [152]. The approach also has some judicial support in the context
of medical negligence in England [153], Canada [154] and the United States [155]. A
number of commentators favour this approach because of the failure of orthodox
reasoning to do justice to some patients' losses and because it invites a more empirical
calculation of loss, with the use of statistics which might offer outcomes that are more
accurate and fair to all concerned [156]. On the other hand, the weight of judicial
opinion in England [157] and Canada [158] and some academic writing [159] appears to
be critical of the application of the loss of a chance theory to cases of medical negligence.
In part this is because, where medical negligence is alleged, "destiny... [has] taken its
course", arguably making an analysis by reference to chance inappropriate or unnecessary in the view of the critics of this approach [160]. Alternatively, the loss of a chance
calculation has been criticised on the ground that it would discard common sense,
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undermine the plaintiff's onus of proving the case and submit the law to the "paralysis"
[161] of statistical abstractions.
10.

Discounting damages: If it is established that damage was caused by the breach alleged, it
remains to calculate the amount of compensation recoverable. It is then proper to reduce
any damages which a defendant should pay for the harm it has caused to a proper
proportion actually attributable to its breach [162]. If, independently of the breach on
the part of a defendant, the evidence shows that the plaintiff would have suffered loss,
the damages may be reduced by reference to the estimate of the chances that this would
have occurred. If those chances are less than one percent, this Court has held that they
may properly be disregarded as speculative [163]. Dr Chappel argued that, even if he had
given the requisite warning to Mrs Hart, and she had postponed the procedure and later
undergone an operation by a more experienced surgeon, there was still the same random
chance that she would have suffered the complications that occurred; neither more nor
less. Mrs Hart argued that the true comparison was between the loss that had in fact
occurred to her and the concededly small risk that such loss would have happened at the
postulated postponed operation. She resisted any reduction in her damages, submitting
that a chance of injury in a postponed operation was minuscule, i.e. "speculative" in the
sense described by this Court.
Conclusion: causation was established

94.

The application of the foregoing principles to the facts of this case, as now established,
presents difficult puzzles upon which reasonable minds may differ; as indeed they have.
The strongest arguments for Dr Chappel, as it seems to me, are those which lay emphasis
upon a logical examination of the consequences which would have flowed had he not
breached his duty to warn his patient. Dissecting the facts in that way affords a powerful
argument which would banish from consideration the events which in fact occurred in
the operation which he carried out. All that would have happened, had he given the
requisite warning, would have been a change in the timing of the operation and of the
identity of the surgeon. For Dr Chappel, these were irrelevant changes as the evidence
showed that, whenever the operation was performed and whoever did it, the tripartite
chances which had to combine to produce the misfortune which Mrs Hart suffered were
extremely rare. There was thus an equivalence of unlikelihood. They were risks inherent
in the procedure, not wholly avoidable even by the most skillful and experienced of
surgeons. In the view which Dr Chappel urged of the case, Mrs Hart was left with
nothing more than the time sequence. To burden a surgeon, in whose actual performance
no fault could be found, with civil liability for randomised chance events that followed
the surgery would not be reasonable. It would penalise him for chance alone. It would do
nothing to establish a superior standard in the performance of the work of surgeons
generally.

95.

For a time I was attracted to Dr Chappel's arguments. Ultimately, I have concluded
against them. The "common sense" which guides courts in this area of discourse supports Mrs Hart's recovery. So does the setting of standards which uphold the importance
of the legal duty that was breached here [164]. This is the duty which all health care professionals in the position of Dr Chappel must observe: the duty of informing patients
about risks, answering their questions candidly and respecting their rights, including
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(where they so choose) to postpone medical procedures and to go elsewhere for treatment.
96.

In Environment Agency (formerly National Rivers Authority) v. Empress Car Co
(Abertillery) Ltd [165], Lord Hoffmann emphasised that common sense answers to questions of causation will differ according to the purpose for which the question is asked.
The answer depends upon the purpose and scope of the rule by which responsibility is
being attributed. In Rogers v. Whitaker, this Court decided that "a doctor has a duty to
warn a patient of a material risk inherent in the proposed treatment" and that:
"a risk is material if, in the circumstances of the particular case, a reasonable person in
the patient's position, if warned of the risk, would be likely to attach significance to it or
if the medical practitioner is or should reasonably be aware that the particular patient, if
warned of the risk, would be likely to attach significance to it." [166]
These standards have fairly been described as onerous. They are. But they are the law.
They are established for good reason. When not complied with (as was held to be so in
this case) it should occasion no surprise that legal consequences follow. This was an
unusual case where the patient was found to have made very clear her concerns. The
practicalities are that, had those concerns been met as the law required, the overwhelming likelihood is that the patient would not, in fact, have been injured. So much was
eventually conceded. In such circumstances, common sense reinforces the attribution of
legal liability. It is true to say that the inherent risks of injury from rare and random
causes arise in every surgical procedure. A patient, duly warned about such risks, must
accept them and their consequences. Mrs Hart was ready to accept any general risks of
the operation of which she was warned. However, she declined to bear the risks about
which she questioned the surgeon and received no adequate response. When those risks
so quickly eventuated, common sense suggests that something more than a mere coincidence or irrelevant cause has intervened. This impression is reinforced once it is accepted
that Mrs Hart, if warned, would not have undergone the operation when she did.

97.

Although no statistical or other evidence was called to demonstrate that recourse to a
more experienced surgeon would necessarily have reduced the risk of the kind of injury
that occurred (and while some risk was unavoidable), intuition and common sense suggest that the higher the skill of the surgeon, the less is the risk of any perforation of the
oesophagus into the mediastinum. In 100 to 150 operations of this kind, Professor
Benjamin had never experienced mediastinitis. Whilst that may indeed be the result of
chance and amount to good luck on his part (and on the part of his patients) intuition
and common sense suggest that the greater the skill and more frequent the performance,
the less the risk of perforation. And without perforation (already a rare occurrence) the
second and third events necessary to produce paralysis of the vocal cords in a patient like
Mrs Hart (occurrences even more rare) would not occur. As Gaudron J points out, the
nature of the risk would be the same. But the degree of risk would be diminished. This
was the view taken by the Court of Appeal [167]. It is a view which involved no error.

98.

Once Mrs Hart showed the breach and the damage which had immediately eventuated,
an evidentiary onus lay upon Dr Chappel to displace the inference of causation which
thereupon arose. He failed to do so. Nor, in my view, causation being established, did he
prove that Mrs Hart would have been exposed to the same, or substantially the same,
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possibilities of like injury if she had postponed the procedure and had it done by someone more experienced, as was her right. On the contrary, the evidence demonstrated that
the chances of her receiving such injury in any other operation were minuscule. For the
reasons stated those chances would probably be even smaller in the hands of a surgeon
with the experience and skill of Professor Benjamin.
99.

To the complaint that Professor Benjamin (or his equivalent) could not possibly undertake every Dohlman's operation (any more than the most skillful barrister can appear for
every client) the answer comes back. This was not an ordinary patient. It was an inquisitive, persistent and anxious one who was found to have asked a particular question to
which she received no proper answer. Had a proper answer been given, as the law
required, it was found that she would not have undergone the operation at the hands of
Dr Chappel when she did. It is virtually certain, then, that she would not have suffered
mediastinitis at all. She would not have been injured. She would not have been obliged to
bring her case before the courts. She therefore adequately proved causation. Dr Chappel
did not displace the inferences to which her evidence gave rise. Nor was it shown that the
damages to which she was entitled should be reduced on the footing that they would
have occurred in any event.

100.

As to the question of loss of a chance, Dr Chappel, by leave, added a ground of appeal to
assert that Mrs Hart's damages should have been assessed in those terms [168]. Mrs
Hart resisted the amendment but, in any case, said that it mattered not [169]. At trial,
the only claim for damages, which she had asserted, was in respect of the physical injury
done to her vocal cords and its sequelae. She neither pleaded, nor sought to prove, a case
expressed in terms of a loss of a chance. Accordingly, no evidence was tendered as to the
value of that chance. The case is therefore not one in which an entirely new perspective
should be adopted at such a late stage. One day loss of a chance in this area of discourse
will return to this Court. However, this case must be approached on the footing that the
loss suffered by Mrs Hart was that claimed: physical injury and its consequence – nothing more.
ORDER

101.

The appeal should be dismissed with costs.

102.

HAYNE J.
On 10 June 1983, the appellant, an ear nose and throat specialist, performed an operation on the respondent. The respondent, who was then employed by the New South
Wales Department of Education as a Principal Education Officer - Library Services, had
first been referred to the appellant in April that year because she had a persistent sore
throat and was experiencing difficulty swallowing. In May 1983, the appellant diagnosed
a pharyngeal pouch in the oesophagus - a pouch in the oesophagus in which food could
be caught. The appellant recommended to the respondent that she have surgery and
explained to her that the procedure could be undertaken through the mouth or through
the neck. She chose the former method and the procedure (a Dohlman's operation using
a rigid endoscope) was carried out at Mona Vale Hospital on 10 June 1983.

103.

The respondent's recovery did not proceed as would be expected and she was transferred
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to Royal North Shore Hospital. There, she came under the care of other doctors. She was
told that her oesophagus had been perforated in the operation. Infection set in and it
became clear that one of her laryngeal nerves (the right recurrent laryngeal nerve) was
damaged. This affected her voice despite the steps that were taken by another consultant
ear nose and throat specialist (Professor Benjamin) to treat the damaged nerve and allow
her proper use of her vocal cords. As a result of this treatment (first an injection of a gel
foam paste and later a teflon injection of the vocal cords) her voice improved but she was
left with a weak and husky voice, the use of which tired her.
104.

She continued to experience difficulty in swallowing and in February 1985 had to have a
grape which had lodged in her throat removed under general anaesthetic. In June 1985,
Professor Benjamin undertook another procedure to treat the pharyngeal pouch. This
procedure resolved that problem but left her voice as it had been after the first operation.

105.

The respondent felt that the problems with her voice prevented her performing her work
properly and in August 1985 she retired, having been assessed as medically unfit to continue in her employment.

106.

In 1989 she began an action against the appellant in the Supreme Court of New South
Wales claiming damages. The action was framed in breach of contract and in negligence.
She alleged that the appellant had failed to warn her of the risks associated with the
procedure and had performed the procedure negligently and that in consequence of that
negligence or breach of contract had sustained injuries, namely a perforated oesophagus
with "consequent division of one of the laryngeal nerves and paralysis of the right vocal
cord" and had suffered loss and damage being out of pocket expenses for medical and
hospital expenses and economic loss because she was unable to continue her work.

107.

The primary judge (Donovan AJ) gave judgment for the plaintiff for damages including
$30,000 general damages, $72,581.96 for past economic loss and $35,000 for the past
and future economic loss of not being able to take engagements as a consultant in the
years after she would have been bound to retire on account of age. An appeal against the
judgment, and a cross appeal about assessment of damages, were both dismissed by the
Court of Appeal. The appellant now appeals by special leave.

108. At trial, the respondent's claim that the appellant conducted the original procedure negligently was not pressed and no evidence was led in support of that claim. The respondent
limited her claim to an allegation that the appellant had failed to warn her of the risks of
the operation. The primary judge found (and it is not now disputed) that in the course of
the consultation with the appellant in May 1983 the respondent told him that "I don't
want to wind up like Neville Wran" - a comment which the respondent described in her
evidence as being a "throw-away line" but which was taken by the primary judge to be a
clear indication by the respondent to the appellant of concern for the safety of her voice.
It was found that the appellant did warn the respondent that there was a risk of perforating the oesophagus in the course of the procedure but he did not warn her that the operation posed a risk to her voice. The primary judge found (and again this is not now disputed) that in the light of her reference to Neville Wran the risk to the respondent's voice
was a material risk of which she should have been warned [170]. The risk was slight but
if it was realised, the consequences for the respondent were large.
109.

The central question debated on the hearing of the appeal to this Court was the question
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of causation. Did the appellant's failure to warn of the risk to the respondent's voice
cause all or any part of the loss she claimed?
110.

There are several features of the case which it will be necessary to bear steadily in mind.
1.

The appellant's breach of duty was his failure to warn the respondent of the risk to
her voice; he performed the procedure concerned without negligence. In particular,
to perforate the oesophagus in the course of the procedure, while not intended, was
not negligent.

2.

The respondent's condition was one which could be treated only by surgery and her
condition was one the symptoms of which, it was accepted, were correctly described
by Professor Benjamin as being "relentlessly progressive".

3.

Although perforation of the oesophagus in the course of a procedure like that
performed by the appellant on the respondent was not uncommon (according to
Professor Benjamin a perforation might occur once in every twenty or thirty or forty
operations) it is very rare for that then to be complicated by infection of the
mediastinum (mediastinitis). According to the Professor, the compromise of the
recurrent laryngeal nerve, which the respondent suffered, may have been caused by
operative trauma, intubation trauma during anaesthesia or spread of infection from
the mediastinitis. In his report prepared in May 1994 and tendered in evidence at
trial, Professor Benjamin said:
"With respect to the paralysis of the right vocal cord and the cause, it is very
difficult to say which is the most likely idiological factor. Vocal cord paralysis
during or after an uncomplicated or a complicated endoscopic operation for
pharyngeal pouch is very uncommon. However in view of the mediastinitis and the
long term nature of the paralysis perhaps it is likely the paralysis was associated
with perforation of the oesophagus and mediastinal infection."

111.

4.

Because the pharyngeal pouch could be treated only by surgery and because the
respondent's symptoms would have grown worse over time, it was accepted that she
would have had an operation of the kind she did have at some time.

5.

The respondent swore that, if the appellant had told her of the risks to her voice,
she would not have had the operation when she did but would have sought further
advice because she would have wanted the operation performed by the most experienced person with a record and reputation in the field. (The primary judge accepted
the respondent as a witness of truth.) There was some evidence to suggest that the
better the surgeon, the less likely was there to be a perforation of the oesophagus.

The elementary proposition that a defendant is liable in negligence only if the damage
suffered by the plaintiff was caused by the defendant's negligent act or omission
identifies the connection between the defendant's act or omission and the plaintiff's damage as that of causation. As is said in Bennett v. Minister of Community Welfare [171]:
"In the realm of negligence, causation is essentially a question of fact, to be resolved as a
matter of common sense [172]. In resolving that question, the 'but for' test, applied as a
negative criterion of causation, has an important role to play but it is not a comprehensive and exclusive test of causation; value judgments and policy considerations necessarily intrude [173]."
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The resolution of that question will often find expression in an assertion of its result
without any lengthy articulation of reasons. Especially would that be so in a case where
policy considerations do not assume prominence in the process.
112.

In this case, however, it is as well to try to identify the process of reasoning that is
adopted.

113.

The search for causal connection between damage and negligent act or omission requires
consideration of the events that have happened and what would have happened if there
had been no negligent act or omission. It is only by comparing these two sets of facts
(one actual and one hypothetical) that the influence or effect of the negligent act or
omission can be judged.

114.

If the damage of which the plaintiff complains would have happened without the
intervention of the negligent behaviour, it will often be possible to conclude that the
negligent behaviour was not a cause of that damage. Thus, to take examples cited in
Prosser and Keeton on the Law of Torts [174]:
- a failure to fence a hole in the ice plays no part in causing the death of runaway horses
which could not have been halted if the fence had been there [175];
- a failure to have a lifeboat ready is not a cause of the death of a person who sinks
without trace immediately upon falling into the ocean [176];
- the omission of crossing signals by an approaching train is of no significance when a
car driver runs into the sixty-eighth car in the line [177].

115.

If, however, the damage of which the plaintiff complains would not have happened without the intervention of the negligent behaviour, it will often be possible to conclude that
the negligent behaviour was a cause of that damage. Thus, the plaintiff in Rogers v.
Whitaker [178] would not have had surgery on her blind eye if she had been warned of
the risk that the operation posed to her good eye. The negligent failure to warn her of
that risk was held to be a cause of her damage.

116.

The "but for" test is, however, neither a comprehensive nor exclusive test of causation
[179]. To take but one example where its application is not conclusive, it does not readily
resolve the case where two causes are at work and either of them, alone, would have
been sufficient to bring about the result. If two separate fires, negligently lit by separate
persons, merge to destroy the plaintiff's home, and each fire would have been sufficient
in itself to cause the damage, is each of the fire lighters liable [180]? If the "but for" test
were to be applied to each defendant's conduct separately then neither would be liable.
And what if neither fire, by itself, would have destroyed the plaintiff's house [181]?

117.

The "but for" test is of most use as a negative test. If it is not satisfied, it is unlikely that
there is the necessary causal connection. But showing that "but for" the defendant's conduct, the plaintiff would not have suffered damage does not demonstrate the required
degree of connection between the defendant's act or omission and the plaintiff's damage.
The application of a "but for" test does not identify what might be called the "quality"
of the causal connection. No doubt it is with this in mind, that the cases and literature
use many different epithets to describe the kind of causation that is necessary - "proximate cause", "legal cause" and so on - as opposed to "causation in fact" [182]. (No
doubt also, those epithets will sometimes reflect the value judgments or policy considera-
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tions mentioned in cases like March v. Stramare (E & M H) Pty Ltd [183].)
118.

The importance of examining the nature of the connection between the negligent conduct
and the damage can be demonstrated in this way. If the respondent had not been
operated on when she was, but had had her operation on another day, the chances are
that she would not have suffered the damage to her laryngeal nerve that she did. There
may have been no perforation of the oesophagus, there may have been no infection, there
may have been no damage to the nerve. The whole tenor of the evidence given at the trial
was that if it was the infection that led to paralysis of the laryngeal nerve (and this was
the explanation favoured by Professor Benjamin in his written report) infection was such
a rare event that it was unlikely (indeed very unlikely) that it would have happened if the
operation had been performed on another day. Of course, the respondent did suffer a
perforated oesophagus, she did suffer an infection, she did suffer paralysis of the laryngeal nerve. But if she had not attended the hospital on that day, the probabilities are that
none of this would have happened. And if the appellant had told her of the risk to her
voice, she would not have had the operation when she did. But precisely the same
argument would be open if, instead of suffering damage to her voice, as she has, the
operating theatre in which her procedure was performed had been struck by lightning, or
a runaway truck, and she had been injured. But for the negligent failure to warn she
would not have been in harm's way.

119.

No doubt the case of the lightning strike or the runaway truck invite consideration of
novus actus interveniens and whether, although "the earlier wrongful act or omission
may have amounted to an essential condition of the occurrence of the ultimate harm, it
was not the true cause or a true cause of that harm" [184]. But that is no more than a
particular example of the general proposition that the tort of negligence requires a
particular kind of causal relationship between the negligent act or omission of the
defendant and the damage suffered by the plaintiff.

120.

Being able to say that the damage would not have happened but for the negligent act or
omission is not enough. As Windeyer J said in Faulkner v. Keffalinos (where the plaintiff
had been injured in a car accident, and then injured in a separate car accident before the
trial) [185]:
"The consequences that flow from the second accident cannot I think be regarded as
caused, in any relevant sense, by the defendants' tort. I realise that philosophers and
casuists may see these as indirect consequences. But for the first accident, the respondent
might still have been employed by the appellants, and therefore not where he was when
the second accident happened: but lawyers must eschew this kind of 'but for' or sine qua
non reasoning about cause and consequence."

121.

In my view, the only connection between the failure to warn and the harm the
respondent has suffered is that but for the failure to warn she would not have been in
harm's way. The appellant's conduct did not affect whether there would be pathogens
present in the respondent's oesophagus when the procedure was carried out; his conduct
did not affect whether the pathogens that were present would, in all the circumstances,
produce the infection which they did; his conduct did not affect whether that infection
would damage the laryngeal nerve as it did. Of course, he manipulated the instrument
which perforated the oesophagus but he did so without negligence.
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122.

I should mention the recent decision of the House of Lords in Environment Agency (formerly National Rivers Authority) v. Empress Car Co (Abertillery) Ltd [186]. Lord
Hoffmann, who gave the leading speech, said that [187]:
"... common sense answers to questions of causation will differ according to the purpose
for which the question is asked" and that [188]
"... one cannot give a common sense answer to a question of causation for the purpose
of attributing responsibility under some rule without knowing the purpose and scope
of that rule".
So much may be accepted. But consideration of the purposes of asking about causation
in a case like the present should not be permitted to obscure the fact that the search is for
a relationship between the negligent act or omission of one party and the damage which
the other party alleges has been sustained.

123.

The law of negligence may be seen as directed to several purposes but purposes of
compensating the injured and promoting reasonable conduct are prominent among them.
In this particular area of negligent advice by a medical practitioner it is important to bear
in mind "the paramount consideration that a person is entitled to make his own
decisions about his life" [189].

124.

With these purposes in mind, it may be suggested that a sufficient causal relationship is
established by showing that the subject-matter of the negligent conduct - a failure to
warn of risk to the voice - is the very subject-matter of the damage. But that connection
is not enough. If it were enough, it would follow that if the operating theatre had been
struck by lightning and the respondent had suffered damage to the laryngeal nerve
(because of the resulting power surge affecting the diathermy equipment being used in
the operation) the appellant would be liable but that he would not if the power surge
caused burns to her body. Similarly, it would mean that the appellant would be liable if
the respondent's voice were damaged as a result of an infection stemming from some failure of the hospital to sterilise, properly, instruments or other items used in the procedure.

125.

No doubt the fact that what I have called the subject-matter of the negligent conduct and
the subject-matter of the damage are the same is important to that intuitive process of
analysis that is referred to when it is said that questions of causation are questions of fact
to be resolved as a matter of common sense. But important as this consideration is, it is
not determinative.

126.

Nor is it enough to say that a purpose of this area of the law is to promote reasonable
conduct by medical practitioners and, particularly, the giving of advice necessary to
enable people to make their own decisions about their lives. Enlarging the circumstances
in which damages will be awarded if there has been a negligent failure by a medical
practitioner to advise a patient of risks may well tend to promote the giving of fuller
advice. So too may the imposition of a penalty for failing to give proper advice. But the
ambit of the liability is not to be decided only according to whether enlarging that ambit
will promote careful conduct. The question of causation must still be answered [190].
What is the connection between the negligent act or omission and the damage sustained?

127.

The difficulty in the analysis that looks only to whether the subject-matter of the negligent conduct (failure to warn of risk to voice) and the damage suffered (damage to the
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voice) are the same is that it does not pay sufficient heed to the comparison that the law
requires between the facts of what happened and the hypothetical facts of what would
have happened if there had been no negligent act or omission.
128.

It was accepted in this case that, if the respondent had been given proper advice of the
risks of the operation, she would, nevertheless, have had the operation which she did.
She would have had it at a different time and may have had it performed by a different
doctor but she would have had it done. Until she had the operation, she would have
continued to suffer the discomforts and dangers that she was suffering when she
consulted the appellant - persistent sore throat, difficulty in swallowing, a constant
danger of food being caught in her throat. But the hypothetical situation that was to be
considered was one in which the respondent had the operation in any event.

129.

If she had had the operation at some later time and if she had engaged the appellant to
perform it, the risk of her suffering the consequences to her voice that in fact befell her
would, for all practical purposes, have been the same [191]. If she had been given proper
advice, even if she would have then deferred the operation, that would not have altered
the risk that her voice would be affected (any more than it would have affected the risk
that the operating theatre would be struck by lightning).

130.

If, on being given proper advice, she would have deferred the operation, I would conclude that the respondent did suffer damage and would suffer damage because she did
not defer the operation. But the damage she would suffer in those circumstances would
not be the damage to her voice - it would be the loss of the period for which she would
have deferred the operation and have had her voice and her job, subject nevertheless to
the continuing disabilities of her untreated condition. Thus, if, because of the failure to
warn, she had the operation (say) two years earlier than she otherwise would have had it
and if the damage to her voice thus occurred two years earlier than it might have
occurred in a later operation, she would have lost two years of employment and attendant enjoyment of life, discounted to take account of the disabilities she would have suffered during that period of two years. But the damage to her voice would not be caused
by the failure to warn.

131.

The respondent's claim focused upon the damage to her voice. The evidence that was led,
and the arguments that were advanced on her behalf, were all directed to showing that
the appellant's failure to warn caused the respondent the physical damage which she had
suffered (the damage to the laryngeal nerve with consequent effects on her voice) and the
economic consequences that were said to follow from that damage. No evidence was led
to suggest that the respondent, if advised of the risks to her voice, would have deferred
the operation for any significant period. She said that she would have sought "a second
opinion ... perhaps several opinions" and no doubt this would have taken time but it was
not suggested that she would then have put off the operation for some months let alone
years. Thus no factual foundation was laid for a claim based upon delaying the operation.

132.

It will be seen that the comparison I have drawn is between the times at which she would
have confronted the risk about which she should have been warned. It is not a
comparison that involves any prediction of whether that risk would have occurred if the
operation had been deferred. That is because the operation has risks even if reasonable
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care is exercised; those risks cannot be eliminated by the exercise of reasonable care. It
was not alleged in this case that the appellant performed the procedure negligently. That
is, it was not alleged that the risk which the respondent faced in undergoing this
operation could be eliminated if the surgeon was careful. This is not to deny that
professional performance varies: that some surgeons are better than others. But the law is
not concerned to do more than enforce standards of reasonable care. The respondent
could ask no more than that the doctor she engaged to perform this procedure should
exercise reasonable care in doing so, and the appellant did just that.
133.

There was evidence that if she had been properly advised of the risks to her voice, the
respondent would not have had the procedure performed by the appellant, but by
another doctor. There was, as I have said, some evidence which suggested that the better
the doctor, the less the chance of perforation of the oesophagus. That evidence was, at
best, exiguous and stopped far short of identifying any sound basis for assessing what
effect the surgeon's skills may have had on the unusual chain of events which happened
in this case. Nevertheless, it was submitted that the evidence permitted the conclusion
that the appellant's failure to give a proper warning of the risks deprived the respondent
of a chance to seek better treatment, or exposed the respondent to a greater risk of injury
than she faced in undergoing the procedure at the hands of the appellant.

134.

I deal first with the contention that the failure to warn deprived the respondent of a
chance to seek better treatment.

135.

I do not think it necessary or appropriate to analyse this case as one of loss of a chance.
There are several reasons why that is so.

136.

First, the case was not put in this way at trial. The damage which the respondent alleged
that she had suffered was the physical damage to her voice and the economic
consequences of that damage. She did not seek to make any loss of chance case at trial.

137.

Secondly, the chance which it is now said that the respondent lost is the chance to engage
a better doctor. She said in evidence that she "would have wanted the most experienced
person, with a record and reputation in the field". But it was never part of the
respondent's case that the appellant should have told her to seek a better doctor; it was
never suggested that there had been some negligent failure by the appellant to refer the
respondent to another doctor. Moreover, it is important to bear steadily in mind that it
was not said that the appellant had performed the procedure negligently. Thus it was
never suggested that she was deprived of the opportunity to have the procedure
performed properly - only that had she been advised of the risks to her voice she (of her
own volition) would have sought out the "most experienced" practitioner in the field.

138.

I do not consider that the appellant should be held responsible for the loss of that
chance. No doubt it may be said that the failure to warn led to this result - in the sense
that "but for" the negligent failure to advise, the respondent would have pursued the
course that she described in her evidence - but why should the law provide for
compensation for loss of that chance and what is it that she lost?

139. The law of negligence is intended to compensate those who are injured as a result of departures from standards of reasonable care. It is not intended to compensate those who have
received reasonable care but who may not have had the best available care. To hold that
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the appellant's failure to warn the respondent of the risks of the operation caused her to
lose the chance of the best available care would depart from that fundamental premise of
the law of negligence.
140.

Further, what is it that is lost when it is said that the respondent lost a chance of better
treatment? It is said that by going to the best doctor in the field she could have reduced
the chance of an adverse outcome of the operation. She could not, however, have
eliminated those risks. How then is this alteration in the size of the risks to be measured
and how is the loss of it to be compensated?

141.

Leaving aside whatever may have been the difficulty of assembling evidence that bore
upon the point (and those difficulties may have been very large) what kind of enquiry
would have to be undertaken? Presumably the comparison to be made would be a
comparison between the risks if the procedure was carried out by the appellant and the
risks if the best available doctor carried it out. But how would that be measured? Any
observer of skilled professionals at work knows that some are better than others but it is
equally obvious that the performance of even the best is subject to variation. Is the
comparison to be made a comparison with the best performer doing his or her best
work? But how is that to be demonstrated? It is often enough difficult to identify what
reasonable care requires; proof of what would be the best available care would be harder.
And why should the law of negligence concern itself with more than what reasonable
conduct would require?

142.

Further, the risks of which we are speaking are risks that are very small. If the risk of disaster is assessed as being (say) 1 in 100 if the procedure is performed by the appellant but
1 in 200 if performed by another, what use is to be made of that data? If we are to speak
in the language of loss of chance, has the respondent lost the chance of a 99.5 per cent
chance of successful operation in return for a 99 per cent chance? Has she, that is, lost a
0.5 per cent chance of success? What is that worth? (The point is all the sharper if the
comparison is between a 1 in 10,000 and a 1 in 20,000 chance.) Or is the relevant
conclusion that the chances of disaster could have been halved?

143.

Whichever description of the change in the risks is adopted, how does one assess the
value of the chance that has been lost? It was suggested in the course of argument that it
is reflected in the assessment of damages by discounting the damages otherwise allowed.
But that invites attention to what are those damages that are to be discounted - is it, as
the argument appeared to assume, the damages attributable to the physical consequences
which the respondent suffered? That could be so only if the physical consequences which
the respondent suffered were caused by the appellant's negligence.

144.

All of these considerations point to the conclusion that the loss of chance analysis is
flawed and should not be adopted. I therefore need not (and do not) express any view on
the difficult questions that arise where a plaintiff claims damages for negligence, as
opposed to contract, and contends that the damage suffered is the loss of a chance [192].

145.

Much, if not all, of what I have said about the contention that the respondent lost a
chance of better treatment applies equally to the mirror contention that she was exposed
to greater risk.

146.

I agree with McHugh J that there is insufficient evidence in this case to say, on the
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balance of probabilities, that the appellant's failure to warn exposed the respondent to
greater risk of injury. The respondent would have had the operation at some time. The
operation has risks even if performed by the most skilled surgeon available. There was
very little evidence on the difference between the risk of injury actually faced by the
respondent and the risk that she would have faced had the operation been performed by,
say, Professor Benjamin.
147.

I do not need to deal separately with the respondent's claim in contract. If the appellant's
failure to warn the respondent of the risks of the operation was a breach of contract, for
the reasons I have given earlier, I do not consider that that breach caused damage to her
voice or caused her to lose a chance of better treatment or exposed her to greater risk.

148.

I have said that the resolution of the question of causation will often be asserted without
lengthy articulation of reasons. Since it is a question of fact resolved as a matter of
common sense and experience, the conclusion is often reached intuitively. The description of the steps involved in that kind of process is difficult and is apt to mislead.
Articulating the reasoning will sometimes appear to give undue emphasis to particular
considerations. No doubt if policy and value judgments are made, they should be identified. But the lengthy analysis which I have made should not be taken as intending to state
any qualification upon the generality of the propositions recognised in cases like March
v. Stramare (E & M H) Pty Ltd. Causation is a question of fact to be resolved as a matter
o
f
common sense. I have made the extended analysis which I have in order to draw out the
various considerations which I consider bear upon the resolution of a difficult and
unusual case, not because I consider that a trial judge should be expected (except,
perhaps, in the most unusual case) to do more than record the conclusion that he or she
reaches about whether the plaintiff's damage was caused by the defendant's negligence.

149.

The respondent did not establish that she had suffered damage as a result of the
appellant's negligence. The claim having been framed in breach of contract and breach
having been established, she is, of course, entitled to nominal damages but, in my view,
to no more. I would allow the appeal.
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