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The duty to provide
information to patients
By Dr Ian Kerridge, Dr Michael Lowe and Professor Cameron Stewart

Dr Ian Kerridge

A

doctor’s duty to provide treatment information to patients
is often referred to as the duty
to seek “informed consent”.
The point is that patients must have
sufficient information so they can
make a decision about whether or not
to consent to the proposed treatment.
Individuals have the right to make
decisions about their own health care.
Consent is the most visible way in
which the healthcare system demonstrates respect for patient autonomy.
This ensures that competent patients
are able to make their own decisions
and that non-competent patients are
protected from harm.
Any failure to comply is treated
under the law of negligence. If the
patient has not been given adequate
information, then an action alleging
negligence may be successful.
A defining case in the interpretation
and establishment of consent was the
1992 decision of the High Court in
Rogers v Whitaker.
In summary, the Court ruled that the

provision of information to patients
needs to be patient focused. That is, the
doctor needs to assess the amount and
type of information that the patient
requires, not the type of information
that doctors themselves or their
colleagues think a patient should get.
The key question that the Court had
to answer was whether a surgeon should
have warned his patient of a one-in14,000 risk of a complication that could
lead to blindness.
The High Court affirmed lower
courts’ decisions that the doctor should
have warned his highly inquisitive
patient of the rare side effect. The Court
said: “The law should recognise that a
doctor has a duty to warn a patient of a
material risk inherent in the proposed
treatment; a risk is material if, in the
circumstances of the particular case, a
reasonable person in the patient’s
position, if warned of the risk, would be
likely to attach significance to it or if the
medical practitioner is or should be
reasonably aware that the particular
patient, if warned of the risk, would be
likely to attach significance to it.”
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Although the judgement was focused
on risk, it is clear that the High Court
intended the principle to cover information beyond only the risks linked to the
procedure.
Additional factors must be considered when providing information to
patients, including:
• the nature of the treatment
• the desire of the patient for information (that is, how inquisitive the
patient is)
• the nature of the matter to be
disclosed
• the temperament and health of the
patient, and
• the general surrounding circumstances of the case.
Finally, the most crucial issue is not
whether patients have simply been given
information, but whether they appreciate and understand the information. For
doctors to assess this accurately, they
must initiate and complete, as necessary,
a process of communication that:
• is repeated, reinforced and checked
for understanding
• includes diagrams or illustrations
• is in simple language and free of
jargon
• provides the patient with enough
time for decision making
• encourages realistic expectations
and increases knowledge.
This process should be clearly documented in the case notes.

Dr Michael Lowe

Prof. Cameron Stewart

This article has been derived from: Kerridge I,
Lowe M, Stewart C. Ethics and law for the health
professions. 3rd edition. Sydney: The Federation
Press; 2009, Chapter 14 “Consent”. See page four
for ordering details.
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12 guiding steps

When you should disclose a medical risk

W

hich factors should guide a
doctor to recognise when a
medical risk is "significant"
and should be disclosed?

risk as significant, and hence
material.

FOUR

Need for the treatment
The more lifesaving or critical
the treatment, or the more urgent the need for it, then the less
the need for advice
about the risks. Where
doctors are treating
emergencies,
then
risks of adverse outcomes would not be
considered by a reasonable person to be
ONE
as significant. Hence a
The magnitude of
duty to warn will be
Prof. Rachael Mulheron
the risk of adverse
less likely to arise.
effects
(Considerations
of
The more remote the risk, the therapeutic privilege may also
less the need for the doctor to arise in such cases.2) In the case
impart information concerning of elective cosmetic surgery
it. In those circumstances, a rea- which is being undertaken for
sonable person in the patient's solely aesthetic reasons, there is
position is unlikely to attach sig- a greater need for advice about
nificance to the possibility of risks.
the adverse consequences.
However, a low probability of FIVE
the risk does not, of itself, pre- Whether the proposed treatclude a duty to warn (when a ment was the only course
low magnitude risk is combined available to the patient
with factors pointing toward a The greater the number of
treatment alternatives, then the
duty to disclose).
greater the need for advice
TWO
about different treatments and
Defendant’s experience of the the risks of each procedure. A
risk occurring
patient is likely to consider risks
This factor has been the subject of a procedure significant and
of inconsistency. On the one material if another procedure
hand, some case law suggests was available which did not
that a duty to warn can arise involve such risks.
(because of other factors),
notwithstanding that the doctor SIX
did not know of the risk and had Temperament and health of
practised for years without the the patient
risk manifesting. Yet, if a defen- In Rogers v Whitaker, the High
dant doctor has never observed Court noted that the duty to
the adverse risk, some judges warn of all relevant information
have taken this as an indication may be curtailed in circumthat the risk was not material, stances where information “will
and that the doctor was justified harm an unusually nervous,
in forming that view and with- disturbed or volatile patient”.2
holding information about the However, if a patient’s medical
history suggests an increased
risk from the patient.
risk of an adverse consequence,
THREE
then a duty to warn is more
Gravity of potential harm
likely to arise.
The more serious the harm of
the risk, then the greater the SEVEN
need to disclose it. A duty to The desire of the patient for
warn is more readily found in information and the type of
those cases because a reason- information requested
able person would regard the Since Rogers v Whitaker, a

According to Professor Rachael
Mulheron,1 the following 12
factors have become evident in
several Rogers v Whitaker cases
which have turned
upon the allegation
that a doctor failed to
warn of material risks
of complications in
medical treatments
and procedures.

request for information or
advice has particular legal
significance. If a patient’s
questions indicate that he or she
attaches significance to a
risk, then the doctor should
provide information to that
patient to fulfill the duty to
warn.
Uncertainties
have
arisen, however, where the
patient asks questions about
matters other than the risks of a
treatment or procedure.

EIGHT
Practice of other doctors at
the time of the defendant’s
conduct
The High Court commented in
Rogers v Whitaker: “Whether a
medical practitioner carries out
a particular form of treatment in
accordance with the appropriate
standard of care is a question in
the resolution of which responsible professional opinion will
have an influential, often a
decisive, role to play; whether
the patient has been given all the
relevant information to choose
between undergoing and not
undergoing the treatment is a
question of a different order.
Generally speaking, it is not a
question the answer to which
depends upon medical standards
or practices.”

NINE
Whether pamphlets were
given to the patient to supplement information
This factor has been raised as
being relevant in determining
the extent of a doctor’s duty to
warn. The significance of treatment information pamphlets appears to be mixed. On the one
hand, the fact that a risk is not
mentioned in the pamphlet has
sometimes indicated that the
risk must have been too remote
a possibility to be considered
“material”. On the other hand,
sometimes it has been said that,
if the pamphlet does not refer to
a risk, then it behoves the doctor
to mention it. There is also
concern about how much information can be contained within
an educational pamphlet and be
properly digested by a patient.

TEN
State of medical knowledge
Whether a risk is material must
be weighed “in the circumstances of the particular case”,
according
to
Rogers
v
Whitaker. This requires that the
Court assess whether a duty to
warn arose in light of the risks
that were known (or should
reasonably have been known) at
the time.

ELEVEN
Whether the patient might
not work again (at least in
the same occupation) if one
of the risks became a reality
If a patient might not work
again in his or her present
employment should a risk
manifest, then that has been a
factor pointing toward a duty to
warn of that risk, because
reasonable patients would
attach significance to the risk.

TWELVE
Where the patient has unreasonable expectations of success due to prior experiences
If a patient has unrealistic
expectations of the success of a
medical procedure due to his or
her viewing of other patients’
successes, then the doctor must
be careful to explain the risks
associated with the proposed
procedure. A patient may also
have unrealistic hopes of
success of a new treatment,
where that same patient has
previously undergone procedures which were disappointing
in their results. Risks inherent
in that new treatment are likely
to be material in those circumstances.
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T

his is an excellent text for
all health professionals in
Australia. Written by three
Australians – two medical practitioners and a professor of law –
this comprehensive tome
touches on every key
topic in the
medicolegal and
ethics environment.
At nearly 900 pages, it
represents excellent
value for money and is a
must-have for every doctor,
dentist, nurse, hospital and
clinic with a serious and abiding interest in health law.
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